SUPPORTED LIVING FRAMEWORK
SCHEDULE 5 - TUPE AND PENSIONS

PART 1 — GENERAL PRINCIPLES

1. FRAMEWORK AND TUPE
Definitions

1.1 The definitions set out in the Agreement and Part 4 of this Schedule 5 (TUPE and
Pensions) shall apply to this Schedule 5 (TUPE and Pensions).

1.2 The provisions of this Schedule 5 (TUPE and Pensions) shall be construed so as
to apply to any Transfer Date arising in relation to the award of any Call-Off
Contract.

Framework commencement

1.3 The Council and the Provider agree that as at the Commencement Date of the
Agreement, there has been no change of service provision such that TUPE is
applicable to any Framework Provider.

1.4 The provisions of this Schedule 5 (TUPE and Pensions) shall be directly enforced
by any Framework Provider and/or any affected employee against the Provider
and/or its Sub-Contractor and the Parties agree that the Contracts (Rights of
Third Parties) Act 1999 will apply to the extent necessary to ensure that any
Framework Provider and/or affected employee will have the right to enforce any
obligation owed to it or him/her by the Provider under this Schedule 5 (TUPE and
Pensions) in its or his/her own right under section 1(1) of the Contracts (Rights of
Third Parties) Act 1999. The Provider confirms that where it believes it has a
claim arising from the acts of a Framework Provider in relation to the obligations
in this Schedule 5 (TUPE and Pensions), the Provider shall enforce such
provisions direct against such Framework Provider (and not the Council) by
reliance on this paragraph.

Service change provision

1.5 The Provider agrees that where it provides services to an Adult, it shall not be
entitled to claim for any payment for any redundancy payments or employee
claims arising from the expiry or termination of any placement of Adult or for any
payment for complying with its obligations under this Schedule 5 (TUPE and
Pensions).

1.6 The Provider agrees that where it provides services to an Adult, it shall at the
point of any Council review of the Adult which results in a Council
recommendation for a service change for the Adult which will be procured via the
Framework, the Provider shall make its own assessment and takes its own
independent advice as to whether any of its staff are wholly or substantially
engaged in the provision of the Services and who may be subject to a Relevant
Transfer.

1.7 If the Provider believes that TUPE does not apply, it shall notify the Council
accordingly, such notification to take place within five (5) Working Days of the
Council’s notification that the Adult’s placement will be ending.
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1.8 If the Provider believes that TUPE does apply, it shall notify the Council and it
shall provide the Council with employee information within five (5) Working Days
of the Council’s notification that the Adult’s plcement will be ending, in the
formats prescribed in the “TUPE Form” and “Pensions Form” (or such updated
template from time to time) (copies of which are available in a “Contract
Templates” folder made available during the tender stage and remains available
on “Essex County Council’s Provider Hub” website). Such required information
shall be referred to as the “Call-Off Information” consisting of such employee
information and other relevant supporting information required by any Framework
Provider as part of a Call-Off Procedure.

1.9 Where TUPE does apply, the Provider shall co-operate with any Framework
Providers who are bidders for the relevant Call-Off and any successful
Framework Provider of the relevant Services. The Provider shall also comply with
TUPE in relation to any staff transferring from the Provider to any other
Framework Provider. The Provider shall indemnify the Council and any
successful Framework Provider for any Loss caused by inaccuracies and/or
omissions (including failure to notify) in respect of the Call-Off Information and for
any claims made by such affected staff due to any acts, omissions and/or
breaches of the Provider or its Sub-Contractor.

Call-Off

1.10 The Council and the Provider agree that at any point where the Provider is invited
to bid in accordance with Part 3 (Call-Off and Award Procedure) of the
Agreement, the Council will in relation to an Adult, if possible procure any
relevant information akin to the Call-Off Information from the incumbent provider
of services and shall pass on any such Call-Off information it has received to the
Framework Providers invited to bid in any Call-off. The Provider shall in any event
make its own enquiries and verify any such information direct with the incumbent
provider and shall not be entitled to make any claim against the Council in
relation to such matters. The Provider shall comply with Parts 2 and 3 of this
Schedule 5 where TUPE applies in relation to any Call-Off Contract.
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Part 2 — TUPE Regulations

1. APPLICATION OF TUPE
1.1 Relevant Transfers
1.1.1 The Council and the Provider agree that the following events:
(a) the Transfer Date; AND

(b) where the identity of a provider (including the Council) of any service
which constitutes or which will constitute one of the Services is
changed whether in anticipation of changes pursuant to the
Agreement or any Call-Off Contract or not,

shall constitute a Relevant Transfer and that the contracts of employment
of any Relevant Employees shall have effect (subject to regulation 4(7) of
TUPE) thereafter as if originally made between those employees and the
new provider except (subject to Part 3 (Pensions) insofar as such
contracts relate to those parts of an occupational pension scheme
relating to old age, invalidity and survivors' benefits). On the occasion of a
Relevant Transfer, the Provider shall procure that any Sub-Contractor
shall comply with their obligations under TUPE.

1.1.2 The Provider shall comply and shall procure that each Sub-Contractor
shall comply with its obligations (including without limitation the
obligation under regulation 13(4) of TUPE) in respect of each Relevant
Transfer pursuant to any Call-Off Contract and the Provider shall
indemnify the Council and the incumbent provider against any Loss
sustained as a result of any breach of this paragraph 1.1.

1.2 Offer of Employment

1.2.1 If TUPE does not apply to any person who is a Council Existing Employee,
the Provider shall offer to or shall procure the offer by the relevant Sub-
Contractor to each and every such employee a new contract of
employment commencing on the Transfer Date under which the terms and
conditions including full continuity of employment shall not differ from those
enjoyed immediately prior to the Transfer Date (except, subject to Part 3
(Pensions) of this Schedule 5), insofar as such terms and conditions relate
to old age, invalidity and survivors' benefits under an occupational pension
scheme) and the offer shall be in writing, shall be open to acceptance for a
period of not less than ten (10) Working Days and shall be made:

(a) ifitis believed that TUPE will not apply to a person, not less than
ten (10) Working Days before the Transfer Date; or

(b) ifitis believed that TUPE applies to a person but it is subsequently
decided that TUPE does not so apply, as soon as is practicable and
in any event no later than ten (10) Working Days after that
decision is known to the Provider.

1.2.2 Where any such offer as referred to in paragraph 1.2 1 is accepted, the
Provider shall act and shall procure that each relevant Sub-Contractor
shall act in all respects as if TUPE had applied to each and every Council
Existing Employee who has accepted any such offer and shall comply
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with Part 3 (Pensions) of this Schedule 5 in respect of each and every
such employee who was immediately before the Transfer Date a Council
Existing Employee.

1.2.3 For the avoidance of doubt, where any such offer as referred to in
paragraph 1.2.1 is not accepted and TUPE does not apply, the Council
Existing Employee shall remain an employee of the Council.

1.3 Emoluments and outgoings

1.3.1 The Council shall be responsible for or shall procure that any other
employer of a Relevant Employee is responsible for all remuneration,
benefits, entitlements and outgoings in respect of the Transferring
Employees, including without limitation all wages, holiday pay, bonuses,
commissions, payments of PAYE, national insurance contributions,
pension contributions and otherwise, up to the Transfer Date.

1.3.2 The Provider shall be responsible or shall procure that any relevant Sub-
Contractor is responsible for all remuneration, benefits, entitlements and
outgoings in respect of the Transferring Employees and any other person
who is or will be employed or engaged by the Provider or any Sub-
Contractor in connection with the provision of any of the Services,
including without limitation all wages, holiday pay, bonuses, commission,
payment of PAYE, national insurance contributions, pension contributions
and otherwise, from and including the Transfer Date or date of the
Relevant Transfer.

1.4 Provision of information

1.4.1 The Council has during the relevant Call-Off where possible obtained and
made available to the Provider information regarding each of those
Council Existing Employees or employees of a contractor of the Council
who it is expected, if they remain in the employment of the Council or
its contractor (as the case may be) until immediately before the
Transfer Date, would be Transferring Employees, but the Council gives no
warranty as to the accuracy or completeness of this information.

1.4.2 The Council shall if necessary update the information in respect of
any Council Existing Employees. The Council gives and shall give no
warranty as to the accuracy or completeness of any information
contained in any update of such information. The Provider shall in
relation to any other Transferring Employees notified, liaise with the
incumbent providers for an update to such information. The Provider
shall supply to the Council within five (5) Working Days after the
Transfer Date information, which was correct as at the Transfer Date,
in respect of the Transferring Employees on all the same matters as
was originally disclosed to the Provider. Where there is more than one
Transfer Date on which Transferring Employees transfer, such information
shall be construed in respect of each Service and at each Transfer Date.

1.4.3 The Council shall or shall procure where it has the contractual or legal
powers to do so and shall otherwise use all reasonable endeavours to
procure that each relevant contractor of the Council shall:

(a) provide the Employee Liability Information to the Provider at such
time or times as are required by TUPE, and
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(b) update the Employee Liability Information to take account of any
changes as required by TUPE.

The Council gives and shall give no warranty as to the accuracy or
completeness of the Employee Liability Information supplied by the
Council or any of its relevant contractors.

1.4.4 The Council shall and shall procure that any incumbent provider shall and
the Provider shall and shall procure that each and every Sub-Contractor
shall take all reasonable steps, including co-operation with reasonable
requests for information, to ensure that each and every Relevant Transfer
pursuant to any Call-Off Contract takes place smoothly with the least
possible disruption to the services of the Council (including the Services)
and to the Relevant Employees.

1.5 Provider to inform Council of any measures

1.5.1 The Provider shall at least one month before the Transfer Date furnish to
the Council details of any measures (within the meaning of TUPE and the
Acquired Rights Directive) that the Provider or any relevant Sub-
Contractor intends to take in relation to any employees who are or will be
Relevant Employees and shall indemnify the Council against all Loss in
relation to any breach of this obligation.

1.6 Union Recognition

1.6.1 The Council shall and shall use reasonable endeavours to procure that any
incumbent provider shall supply to the Provider no later than five (5)
Working Days prior to the Transfer Date true copies of its union recognition
agreement(s) and the Provider shall and shall procure that each and every
Sub-Contractor shall in accordance with TUPE recognise the trade unions
representing Transferring Employees (as relevant to each Sub-Contractor)
after the transfer to the same extent as they were recognised by the
Council or the incumbent provider (as relevant) before the Transfer Date.

1.6.2 The Provider shall procure that, on each occasion on which the identity of
a Sub-Contractor changes if the Council consents to such change
under any Call-Off Contract, in the event that there is a Relevant
Transfer, the new Sub-Contractor shall in accordance with TUPE recognise
the trade unions representing the employees whose contracts of
employment transfer to the new Sub-Contractor to the same extent as
they were recognised before the change of identity of the Sub-
Contractor in respect of the provision of the Services.

1.7 Indemnities

1.7.1 The Council shall indemnify and keep indemnified in full the Provider (for
itself and for the benefit of each relevant Sub-Contractor) against all
Loss incurred by the Provider or any relevant Sub-Contractor in
connection with or as a result of:

(a) a breach by the Council of its obligations under paragraph 1.3.1
above;

(b) subiject to paragraph 1.7.2 any claim or demand by any Transferring
Employee arising out of his or her employment provided that this
arises from any act, fault or omission of the Council in relation
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to any Transferring Employee prior to the Transfer Date (save where
such act, fault or omission arises as a result of the Provider's or any
relevant Sub-Contractor's failure to comply with regulation 13 of
TUPE) and any such claim is not in connection with the Relevant
Transfer or change of employer under paragraph 1.2 above.

1.7.2 Where any liability in relation to any Transferring Employee, in respect of
his or her employment by the Council or its termination which transfers in
whole or part in accordance with TUPE and/or the Acquired Rights
Directive arises partly as a result of any act or omission occurring on or
before the Transfer Date and partly as a result of any act or omission
occurring after the Transfer Date, the Council shall indemnify and keep
indemnified in full the Provider or the relevant Sub-Contractor against
only such part of the Loss sustained by the Provider or any Sub-
Contractor in consequence of the liability as is reasonably attributable to
the act or omission occurring before the Transfer Date.

1.7.3 The Provider shall indemnify and keep indemnified in full the Council and
each and every Future Contractor against:

(a) all Loss incurred by the Council and/or any Future Contractor in
connection with or as a result of any claim or demand against the
Council or any Future Contractor by any person who is or has been
assigned to the Services or employed or engaged by the Provider or
any Sub-Contractor in connection with the provision of any of the
Services where such claim arises as a result of any act, fault or
omission of the Provider and/or any Sub-Contractor after the
Transfer Date but before the relevant expiry date or termination date;

(b) all Loss incurred by the Council and/or any Future Contractor in
connection with or as a result of a breach by the Provider of its
obligations under paragraph 1.3.2 above,;

(c) all Loss incurred by the Council or any Future Contractor in
connection with or as a result of any claim by any Relevant
Employee, any trade union or staff association or employee
representative (whether or not recognised by the Provider and/or the
relevant Sub-Contractor in respect of all or any Relevant Employees)
arising from or connected with any failure by the Provider and/or any
Sub-Contractor to comply with any legal obligation to such trade
union, staff association or other employee representative whether
under regulations 13 or 14 of TUPE or any award of compensation
under regulations 15 of TUPE, under the Acquired Rights Directive or
otherwise and whether any such claim arises or has its origin before
or after the Transfer Date but before the relevant expiry date or
termination date.

1.7.4 The Provider shall indemnify and keep indemnified in full the Council
against all Loss incurred by the Council in connection with or as a result of:

(a) the change of identity of employer occurring by virtue of TUPE or
paragraph 1.2 to the Provider or Sub-Contractor being significant and
detrimental to any of the Relevant Employees or to any person who
would have been a Relevant Employee but for their resignation (or
decision to treat their employment as terminated under regulation
4(9) of TUPE) on or before the Transfer Date as a result of the

6

Supported Living Framework - Schedule 5 - TUPE and Pensions



change in employer and whether such claim arises before or after the
Transfer Date but before the relevant expiry date or termination date;

(b) any proposed or actual change by the Provider or any Sub-Contractor
to the Relevant Employees’ working conditions, terms or conditions or
any proposed measures of the Provider or the relevant Sub-Contractor
which are to any of the Relevant Employees’ material detriment or to
the material detriment to any person who would have been a Relevant
Employee but for their resignation (or decision to treat their
employment as terminated under regulation 4(9) of TUPE) on or
before the Transfer Date as a result of any such proposed changes or
measures and whether such claim arises before or after the Transfer
Date but before the relevant expiry date or termination date; and

(c) any claim arising out of any misrepresentation or mis-statement
whether negligent or otherwise made by the Provider or Sub-
Contractor to the Relevant Employees or their representatives
whether before, on or after the Transfer Date and whether liability for
any such claim arises before, on or after the Transfer Date but before
the relevant expiry date or termination date.

2. RE-TENDERING AND TERMINATION

2.1.1 The Provider shall (and shall procure that any Sub-Contractor shall
following the service of a notice by the Council to terminate the
Agreement or as a consequence of the Council notifying the Provider of
its intention to re-tender the Services or any part thereof including for any
Call-Off under the Framework:

(a) within fifteen Working Days of being so requested by the Council
provide at no cost to the Council in respect of any person assigned
to, engaged or employed in the provision of the Services (the
"Assigned Employees") full and accurate Retendering Information in
respect of each of those Assigned Employees who it is expected, if
they remain in the employment of the Provider or of any Sub-
Contractor as the case may be until immediately before the expiry
Date or termination Date, would be Further-transferring Employees;

(b) warrant the accuracy and completeness of the Retendering
Information (including any such information provided by a Sub-
Contractor) as at each date on which it is provided and agrees that
the Council may use the information as it may consider necessary for
the purpose of continuing any services which are substantially the
same as any of the Services (including informing any tenderer for
such services);

(c) notify the Council forthwith in writing of any material changes to the
Retendering Information promptly as and when such changes arise;

(d) be precluded from making any material increase or decrease in the
numbers of Assigned Employees other than in the ordinary course of
business and with the Council’s prior written consent (which shall not
be unreasonably withheld or delayed);

(e) be precluded from making any increase in the remuneration or other
change in the terms and conditions of the Assigned Employees other
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than bona fide in the ordinary course of business or to which employee
is contractually entitled and with the Council's prior written consent
(such consent not to be unreasonably withheld or delayed); and

() be precluded from transferring any of the Assigned Employees to
another part of its business or moving other employees from
elsewhere in its or their business who have not previously been
employed or engaged in providing the Services to provide the
Services save with the Council's prior written consent.

2.1.2 Without prejudice to paragraphs 2.1.1 and 2.1.3 the Provider shall provide
and shall procure that any Sub-Contractor shall provide the Employee
Liability Information to the Council and any Future Contractor at such time
or times as are required by TUPE, and shall warrant at the time of providing
such Employee Liability Information, that such information will be updated to
take account of any changes to such information as is required by TUPE.

2.1.3 The Provider shall and shall keep indemnified in full the Council and
any Future Contractor against all Loss arising from any claim by any party
as a result of the Provider or Sub-Contractor failing to provide or promptly
to provide the Council and/or any Future Contractor with any
Retendering Information and/or Employee Liability Information or to
provide full Retendering Information and/or Employee Liability
Information or as a result of any material inaccuracy in or omission
from the Retendering Information and/or Employee Liability Information
provided that this indemnity shall not apply in respect of the
Retendering Information to the extent that such information was
originally provided to the Provider by the Council and was materially
inaccurate or incomplete when originally provided.

2.1.4 During the 3 month period preceding the expiry or termination of any Call-
Off Contract or the Agreement (as the case may be) the Provider shall
allow the Council or Future Contractor or such other persons as may be
authorised by the Council to communicate with and meet the Assigned
Employees and their trade union or employee representatives as the
Council may reasonably request.

2.2 Termination or expiry

2.2.1 On the expiry or earlier termination of any Call-Off Contract, the Council
and the Provider agree that it is not their intention that TUPE shall apply
in respect of the provision thereafter of any service equivalent to a Service
but the position shall be determined in accordance with the law at the
relevant expiry date or termination date as the case may be and this
clause is without prejudice to such determination.

2.2.2 Notwithstanding paragraph 2.2.1, on the expiry or earlier termination of
any Call-Off Contract, the Provider shall or shall procure that all wages,
salaries and other benefits of any Further-transferring Employees and
other employees or former employees of the Provider or the Sub-
Contractors (who had been engaged in the provision of the Services) and
all PAYE tax deductions, pension contributions and national insurance
contributions relating thereto in respect of the employment of the
Further-transferring Employees and such other employees or former
employees of the Provider or Sub-Contractors up to the relevant expiry
date or termination date (as relevant) are satisfied.
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2.2.3 Without prejudice to paragraph 2.2.2 the Provider shall:

(@) remain (and procure that Sub-Contractors shall remain) (as relevant)
responsible for all the Provider's or Sub-Contractor's employees
(other than the Further-transferring Employees) on or after the expiry
date or termination date of a Call-Off Contract and shall indemnify
the Council and any Future Contractor against all Loss incurred by
the Council or any Future Contractor resulting from any claim
whatsoever whether arising before on or after the expiry date or
termination date of a Call-Off Contract (as the case may be) by or on
behalf of any of the Provider's or Sub-Contractor's employees who
do not constitute the Further-transferring Employees;

(b) in respect of those employees who constitute Further-transferring
Employees the Provider shall indemnify the Council and any
Future Contractor against all Loss incurred by the Council or any
Future Contractor resulting from any claim whatsoever by or on
behalf of any of the Further-transferring Employees in respect of the
period on or before the expiry date or termination date (whether any
such claim, attributable to the period up to and on the termination
date or expiry date (as appropriate), arises before, on or after the
termination date or expiry date (as appropriate)) including but not
limited to any failure by the Provider or any Sub-Contractor to comply
with its or their obligations under regulations 13 and 14 of TUPE and
any award of compensation under regulation 15 of TUPE and/or Article
6 of the Acquired Rights Directive as if such legislation applied, even
if it does not in fact apply save to the extent that any such failure to
comply arises as a result of an act or omission of the Council or any
Future Contractor.

2.2.4 The Council shall be entitled to assign the benefit of the indemnity in
2.2.3 to any Future Contractor.

2.3 Sub-Contractors

2.3.1 Inthe event that the Provider enters into any sub-contract in connection
with any Call-Off Contract, it shall impose obligations on its Sub-
Contractor on the same terms as those imposed on the Provider pursuant
to this Part 2 of Schedule 5 and shall procure that the Sub-Contractor
complies with such terms.

2.3.2 The Provider shall indemnify the Council and any Future Contractor and
keep the Council and Future Contractor indemnified in full from and
against all Loss incurred by the Council as a result of or in connection
with any failure on the part of any Sub-Contractor to comply with the
terms of this Part 2 of Schedule 5.
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Part 3 — Pensions

1.1 The Parties agree to comply with this Part 3 of Schedule 5 in relation to the provision
of pensions to employees engaged in the Services.

1.2 Appropriate Pension Provision

121

1.2.2

1.2.3

The Provider shall or shall procure that any relevant Sub-Contractor shall
ensure that all LGPS Eligible Employees are offered Appropriate Pension
Provision with effect from the Transfer Date.

The Provider shall and shall procure that any Sub-Contractor shall ensure that
any Non-Eligible Employees and New Employees are offered a pension which
complies with Sections 257 and 258 of the Pensions Act 2004 and the
Transfer of Undertakings (Protection of Employment) Regulations 2006 (Sl
2006/246).

The Provider shall and shall procure that any Sub-Contractor shall comply
with the 2007 Direction.

1.3 Provider to become an Admission Body

131

1.3.2

1.3.3

1.3.4

1.3.5

Where the Provider or any Sub-Contractor employs any LGPS Eligible
Employees from the Transfer Date, the Provider shall procure that it and/or
each relevant Sub-Contractor will offer all LGPS Eligible Employees
membership of the LGPS with effect from the Transfer Date and shall further
procure that it and/or any Sub-Contractors shall become, immediately before
any Transfer Date, an Admission Body and will remain admitted to the LGPS
in respect of the LGPS Eligible Employees by virtue of an Admission
Agreement until the expiry or earlier termination of any Call-Off Contract. The
Provider shall before the Transfer Date execute and procure that each Sub-
Contractor executes an Admission Agreement which will have effect from and
including the Transfer Date. For the avoidance of doubt, only LGPS Eligible
Employees may be offered membership of the LGPS i.e. the Provider has
agreed to a “closed” scheme.

The Council shall before the Transfer Date execute each of the Admission
Agreements referred to in paragraph 1.3.1 above.

The Council has provided an actuarial assessment in order to assess the
employer's contribution rate in respect of any LGPS Eligible Employee who
elects to join the LGPS on the Transfer Date.

The Provider shall indemnify and keep indemnified the Council and/or any
replacement contractor and, in each case, their sub-contractors, on demand
from and against all actions, proceedings, costs, claims, demands, liabilities,
losses and expenses (howsoever arising) suffered or incurred by it or them
which arise from any breach by the Provider or any Sub-Contractor of the
terms of the Admission Agreement to the extent that such liability arises
before or as a result of the termination or expiry of the Call-Off Contract
(howsoever caused).

The Provider shall or shall procure that it and any Sub-Contractor shall prior to
the Transfer Date obtain an indemnity or bond required in accordance with the
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1.3.6

1.3.7

1.3.8

1.3.9

1.3.10

Admission Agreement. The Provider will bear the cost of any actuarial
assessment required in order to assess the value of the bond or guarantee.

The Council shall have the right to set off against any payments due to the
Provider under any Call-Off Contract of an amount equal to any overdue
employer and employee contributions and other payments (and interest
payable under the LGPS Regulations) due from the Provider or from any Sub-
Contractor (as applicable) under the Admission Agreement.

Where the Provider or any Sub-Contractor is an Admission Body, the Provider
shall and/or shall procure that any relevant Sub-Contractor shall award
benefits (where permitted) to the LGPS Eligible Employees under the
Compensation Regulations and/or the LGPS Regulations in circumstances
where the LGPS Eligible Employees would have received such benefits had
they still been employed by the Council. The Provider shall be responsible for
meeting all costs associated with the award of such benefits.

Where the award of benefits in paragraph 1.3.7 is not permitted under the
Compensation Regulations and/or the LGPS Regulations or the Provider
and/or Sub-Contractor (as the case may be) is not an Admission Body, the
Provider shall and/or shall procure that any Sub-Contractor shall award
benefits to the LGPS Eligible Employees which are identical to the benefits
the LGPS Eligible Employees would have received under the Compensation
Regulations and/or the LGPS in circumstances had they still been employed
by the Council.

Under paragraphs 1.37 and 1.3.8, where such benefits are of a discretionary
nature, they shall be awarded on the basis of the Council’s written policy in
relation to such benefits at the time of the Transfer Date (which the Council
shall provide upon request). Where the payment of such benefits is not, for
whatever reason, possible, the Provider shall and/or shall procure that any
Sub-Contractor shall compensate the LGPS Eligible Employees in a manner
which is broadly comparable or equivalent in cash terms.

The Provider undertakes to the Council (for the benefit of the Council and for
the Council as agent and trustee for the benefit of the LGPS Eligible
Employees) that:

(a) all information which the Council or their respective professional advisers
may reasonably request from the Provider or any Sub-Contractor for the
administration of the LGPS or concerning any other matters raised in this
Schedule shall be supplied to them as expeditiously as possible;

(b) it will pay all employer contributions required in accordance with the
Admission Agreement and paragraph 1.4,

(c) it shall not and shall procure that any Sub-Contractor shall not, without
the consent in writing of the Council (which shall only be given subject to
the payment by the Provider or any Sub-Contractor of such reasonable
costs as the Council may require) consent to instigate, encourage or
assist any event which could impose on the LGPS or on the Council a
cost in respect of any LGPS Eligible Employees greater than the cost
which would have been payable in respect of that LGPS Eligible
Employee had that consent, instigation, encouragement or assistance not
been given;
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(d)

(€)

(f)

until the Transfer Date, it shall not and shall procure that any Sub-
Contractor shall not issue any announcements (whether in writing or not)
to the LGPS Eligible Employees concerning the matters stated in this
Schedule 5 without the consent in writing of the Council (not to be
unreasonably withheld or delayed);

it shall and shall procure that any Sub-Contractor shall offer any of the
LGPS Eligible Employees who cease to be engaged in the provision of
the Services and thereby cease to be eligible for membership of the
LGPS membership of the Provider Scheme as soon as reasonably
practicable after ceasing to be so engaged,;

it shall not and shall procure that any Sub-Contractor shall not take or
omit to take any action which would materially affect the benefits under
the LGPS or the Provider Scheme of any LGPS Eligible Employees who
are or will be employed wholly or partially in connection with the Services
without the prior written agreement of the Council (not to be unreasonably
withheld or delayed).

1.4 The Provider’s payment obligations

1.4.1 In addition to the provisions of paragraph 1.3.10(b) and any other payment
obligations set out in this Schedule 5, the Provider shall procure that it and
each Sub-Contractor (where applicable) shall at all times be liable for all
additional pension costs to the extent that they relate to the following matters:

(@)

(b)

(©)

(d)

(e)
(f)

(@)
(h)

(i)

0

any increases made by the Provider and/or the Sub-Contractor to the pay
(as defined in the LGPS Regulations) of the LGPS Eligible Employees;

any payment of benefits on grounds of redundancy or business efficiency
(by virtue of Regulation 19 of the 2007 Regulations);

any exercise by the Provider or any Sub-Contractor of any of its
discretions under the LGPS Regulations or the Admission Agreement;

the award of additional total membership of active members in the LGPS
or the award of additional pension or years in accordance with Regulation
12 of the 2007 Regulations;

any payment of benefits on grounds of ill health or infirmity of mind or body;

any increase in the employer contribution rate (the Council has agreed
that where there is any transfer of LGPS Eligible Employees, the Essex
Pension Fund is notionally one hundred percent (100%) funded at the
Transfer Date in respect of such LGPS Eligible Employees);

pension strain costs, howsoever caused,;

pensions bond costs and any increase in pension bond costs after the
Transfer Date;

any additional one-off costs proposed by the LGPS fund actuary as
agreed by the Parties (acting reasonably); and

any exit or cessation liabilities upon termination or expiry of any Call-Off
Contract as agreed by the Parties (acting reasonably) and any disputes
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shall be settled by an independent actuary jointly appointed by the Parties
and the costs for such independent actuary shall be shared equally
between the Parties.

1.4.2  The Provider shall and shall procure that any Sub-Contractor shall on the
termination of the Admission Agreement or the termination of any Call-Off
Contract pay any amounts arising under the revised rates and adjustment
certificate in accordance with Regulation 38 of the 2008 Regulations including
any payments arising in accordance with paragraph 1.4.1.

1.5 The Provider ceases to be an Admission Body

1.5.1 If the Provider or any Sub-Contractor employs any LGPS Eligible Employees
from the Transfer Date and:

(a) the Provider and/or any Sub-Contractor is not permitted by the Council or
Administering Authority to enter into an Admission Agreement; or

(b) the Council, the Provider and any Sub-Contractor are all of the opinion
that it is not possible to enter into an Admission Agreement; or

(c) if for any reason after the Transfer Date the Provider or any Sub-
Contractor ceases, with the prior written consent of the Council, to be an
Admission Body other than on the date of termination or expiry of any
Call-Off Contract or because it ceases to employ any LGPS Eligible
Employees;

then (without prejudice to any rights of the Council under paragraphs 1.3 to
1.4) and the provisions of paragraph 1.6 and 1.7 shall apply.

1.6 The Provider Scheme

1.6.1  Where this paragraph 1.6 applies pursuant to paragraph 1.5 the Provider shall
or shall procure that any Sub-Contractor shall not later than the Transfer Date
or such date as arising under paragraph 1.5 (as the case may be) nominate to
the Council in writing the occupational pension scheme or schemes which it
proposes shall be the “Provider Scheme” for the purposes of any Call-Off
Contract. Such occupational pension scheme or schemes must be:

(a) established within three (3) months of the Transfer Date or Cessation
Date (as the case may be) and maintained until any Bulk Transfer Value
is paid;

(b) a registered pension scheme for the purposes of Part 4 of the Finance
Act 2004;

(c) certified by the Government Actuary’s Department or an actuary
acceptable to the Council in accordance with relevant guidance produced
by the Government Actuary’s Department and the 2007 Direction as
providing benefits which are the same as or count as being broadly
comparable to or better than those provided by the LGPS;

1.6.2  The Provider undertakes to the Council (for the benefit of the Council itself
and for the Council as agent and trustee for the benefit of the LGPS Eligible
Employees) that it shall and shall procure that any relevant Sub-Contractor
shall procure that:
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(a) the LGPS Eligible Employees shall by three (3) months before the
Transfer Date or the Cessation Date (as the case may be) be offered
membership of the Provider Scheme or Sub-Contractor Scheme with
effect from and including the Transfer Date or Cessation Date (as the
case may be);

(b) the Provider Scheme or Sub-Contractor Scheme shall provide benefits in
respect of the LGPS Eligible Employees' periods of service on and after
the Transfer Date or Cessation Date (as the case may be) which the
Government Actuary’s Department or an actuary nominated by the
Council in accordance with relevant guidance produced by the
Government Actuary's Department and the 2007 Direction shall certify to
be the same as, broadly comparable to or better than the benefits which
the LGPS Eligible Employees would have been entitled to under the
LGPS had they continued in membership of the LGPS;

(c) if the Provider Scheme or Sub-Contractor Scheme is terminated, a
replacement pension scheme shall be provided with immediate effect for
those LGPS Eligible Employees who are still employed by the Provider or
relevant Sub-Contractor. The replacement scheme must comply with this
paragraph 1.6 as if it were the Provider Scheme or Sub-Contractor
Scheme;

(d) where the Provider Scheme or Sub-Contractor Scheme has not been
established at the Transfer Date or Cessation Date (as the case may be),
the LGPS Eligible Employees shall be provided with benefits in respect of
death-in-service which are no less favourable than the death-in-service
benefits provided by the LGPS immediately before the Transfer Date or
Cessation Date (as the case may be). Such benefits will continue to be
provided until death-in-service benefits are provided by the Provider
Scheme or Sub-Contractor Scheme; and

(e) the Provider Scheme or Sub-Contractor Scheme will provide that a Bulk
Transfer Value will be paid from the LGPS to the Provider Scheme or
Sub-Contractor Scheme following the Transfer Date and any subsequent
bulk transfers on termination or expiry of any Call-Off Contract and where
a bulk transfer is paid from the Provider Scheme or Sub-Contractor
Scheme the Provider shall or shall procure that any relevant Sub-
Contractor shall procure that such bulk transfer will be calculated on a
past service reserve basis and shall have no reduction applied to reflect
the deficiency, if any, in the assets of the Provider Scheme or Sub-
Contractor Scheme (as the case may be) relative to the liabilities.

1.7 Pensions Issues on expiry or termination
1.7.1  The Provider shall and shall procure that any relevant Sub-Contractor shall:

(&) maintain such documents and information as will be reasonably required
to manage the pension aspects of any onward transfer of any person
engaged or employed by the Provider or any Sub-Contractor in the
provision of the Services on the expiry or termination (including partial
termination) of any Call-Off Contract (including without limitation
identification of the LGPS Eligible Employees);

(b) promptly provide to the Council such documents and information
mentioned in paragraph 1.7.1(a) which the Council may reasonably
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request in advance of the expiry or termination (including partial
termination) of any Call-Off Contract.; and

(c) fully co-operate (and procure that the trustees of the Provider Scheme
shall fully co-operate) with the reasonable requests of the Council relating
to any administrative tasks necessary to deal with the pension aspects of
any onward transfer of any person engaged or employed by the Provider
or any Sub-Contractor in the provision of the Services on expiry or
termination (including partial termination) of any Call-Off Contract.

1.8 Claims for Transferring Employees

1.8.1  The Provider hereby indemnifies the Council and/or any subsequent contractor
who succeeds the Provider as a provider of the Services and, in each case,
their sub-contractors, from and against all claims, actions, proceedings, costs,
compensation, demands, fines, tribunal awards, liabilities, losses and expenses
(howsoever arising) suffered or incurred by it or them which arise from claims
by Transferring Employees of the Provider and/or any Sub-Contractor or by
any trade unions, elected employee representatives or staff associations in
respect of all or any such Transferring Employees which losses:

(a) relate to pension rights in respect of periods of employment on and after
the Transfer Date until the expiry date or termination date; or

(b) arise out of the failure of the Provider and/or any relevant Sub-Contractor
to comply with the provisions of this paragraph 1.8 during the period of
any Call-Off Contract or consequent to the termination or expiry of any
Call-Off Contract.

1.9 Liability for Costs

1.9.1 The costs of the Council necessarily and reasonably incurred in connection
with the Admission Agreement and/or of obtaining the necessary certification
of comparability in accordance with paragraph 1.6 shall be borne by the
Provider.

1.10 Disputes

1.10.1 Any dispute between the actuary nominated by the Council, the Provider
Scheme Actuary or the Sub-Contractor Scheme Actuary concerning the
determination or agreement of any matters to be determined or agreed by
them for the purposes of this paragraph 1.10 shall, in the absence of
agreement between them, be referred to an independent actuary to be
nominated by the Council and the Provider (or failing such nomination, to be
nominated by the President for the time being of the Institute of Actuaries at
the instance of the party first applying to him).

1.10.2 In relation to an actuary appointed under paragraph 1.10.1:
(@) he shall act as expert and not an arbitrator;
(b) his decision shall be final and binding; and
(c) his costs shall be borne as he shall direct.

1.11 Non-Eligible Employees and New Employees
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1.11.1 Where the Provider or any Sub-Contractor employs any Non-Eligible
Employees and/or New Employees, the Provider shall and shall procure that
any Sub-Contractor shall comply with all relevant applicable pensions
legislation (including without limitation the Welfare and Reform Pensions Act
1999 and the Pensions Act 2004 and update or replacement of such
legislation)) and offer such employees membership of an appropriate pension
scheme (as set out in paragraph 1.11.2).

1.11.2 The Provider shall and shall procure that any Sub-Contractor shall offer New
Employees membership an occupational scheme that meets the qualifying
criteria under the Pensions Act 2004 and the Transfer of Undertakings
(Protection of Employment) Regulations 2006 (S| 2006/246):

(a) a Retirement Benefits Scheme which will be one of the following:

(i) ascheme which is contracted out of the state scheme in accordance
with the provisions of the Pension Schemes Act 1993 and provides
benefits on a defined benefit basis; or

(i) a defined contribution scheme where the sponsoring employer must
match employee contributions up to six per cent (6%) of each
member's earnings; or

(b) a stakeholder scheme where the employer must match employee
contributions up to six per cent (6%) of each member's earnings.

1.12 Auto enrolment

1.12.1 The Provider shall (and shall procure that any Sub-Contractor shall) comply
with any relevant pensions legislation (including without limitation the
Pensions Act 2008 and the Occupational and Personal Pension Schemes
(Automatic Enrolment) Regulations 2010 (S1 2010/772). in relation to auto-
enrolment of any employees engaged in the delivery of the Services.

1.13 Contracts Rights of Third Parties) Act 1999

1.13.1 The provisions of this Schedule 5 may be directly enforced by an affected
employee against the Provider and the Parties agree that the Contracts
(Rights of Third Parties) Act 1999 will apply to the extent necessary to ensure
that any affected employee will have the right to enforce any obligation owed
to him or her by the Provider under this Schedule 5 in his or her own right
under section 1(1) of the Contracts (Rights of Third Parties) Act 1999.
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2007 Direction

2007 Regulations

2008 Regulations
Acquired Rights

Directive

Admission Agreement

Admission Body
Administering

Authority

Appropriate Pension
Provision

Assigned Employees

Bulk Transfer Value

Part 4 — Definitions

means the Best Value Authorities Staff Transfers (Pensions)
Direction 2007 made by the Secretary of State under section 101
of the Local Government Act 2003.

means the Local Government Pension Scheme (Benefits,
Members and Contributions) Regulations 2007 case as amended
from time to time.

means the Local Government Pension Scheme (Administration)
Regulations 2008 case as amended from time to time.

means Council Directive of 12 March 2001 (2001/23/EC) or
successor provisions.

means the agreement to be entered into in accordance with
regulation 3 of the LGPS Regulations (as amended) by the
Administering Authority, the Council and the Provider or Sub-
Contractor, as appropriate in the Administering Authority's
standard form (subject to any update or amendment of the same
from time to time).

an admission body within the meaning of Regulation 1(d) of Part
3 of Schedule 2 of the LGPS Regulations.

means the Administering Authority of the Essex County Council
Pension Fund.

means in respect of LGPS Eligible Employees, either:

(a) membership, continued membership or continued eligibility
for membership of their Legacy Scheme; or

(b) membership or eligibility for membership of a pension
scheme, which is certified by the Government Actuary's
Department (GAD) as being broadly comparable to the terms
of their Legacy Scheme.

has the meaning given to it in paragraph 2.1.1(a) of Part 2 of this
Schedule 5.

means the aggregate of any transfer values payable in respect of
such LGPS Eligible Employees who elect a transfer of their
accrued pension benefits from the LGPS or other Retirement
Benefit Scheme calculated on a past service reserve basis and
on a basis that shall have no reduction applied to reflect any
deficit, if any, in the assets of the scheme from which is it being
paid, relative to the liabilities.
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Cessation Date

Compensation
Regulations

Council Existing
Employee

Employee Liability
Information

Further-transferring
Employees

Future Contractor

Indirect Losses

Legacy Scheme

LGPS

means any date on which the Provider and/or any Sub-
Contractor ceases to be an Admission Body or fails to become
an Admission Body other than as a result of the termination or
expiry of any Call-Off Contract.

means the Local Government (Early Termination of Employment)
(Discretionary Compensation) (England and Wales) Regulations
2006 (as amended from time to time).

means in relation to any service equivalent to any of the Services
all those persons employed by the Council under a contract of
employment (excluding, without limitation, any person engaged
by the Council as an independent contractor or any sub-
contractor engaged by the Council or any persons employed by
any independent contractor or any sub-contractor engaged by
the Council) who are wholly or substantially engaged in the
provision of that service as at the Transfer Date;

means the employee liability information to be provided pursuant
to regulation 11 of TUPE.

means the employees wholly or mainly engaged in the provision
of the Services immediately before the expiry date or termination
date (as the case may be) and whose employment transfers to
the Council or any Future Contractor pursuant to TUPE or an
offer of employment.

means any subsequent contractor who immediately after expiry
or earlier termination of any Call-Off Contract succeeds the
Provider as a provider of any service equivalent to the Services
and, in each case, its sub-contractors.

loss of profits, loss of use, loss of production, loss of business,
loss of business opportunity or any claim for consequential loss
or for any indirect loss of any nature but excluding any of the
same that relate to loss of revenue under any Call-Off Contract

means the pension scheme of which the LGPS Eligible
Employees are members, or are eligible for membership of, or
are in a waiting period to become a member of, prior to the
Relevant Transfer.

means the Local Government Pension Scheme made by the
Secretary of State in exercise of powers under sections 7 and 12
of the Superannuation Act 1972, as amended from time to time.
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LGPS Eligible
Employees

LGPS Regulations

Loss

New Employees

Non-Eligible
Employees

Provider Scheme

Provider Scheme
Actuary

Relevant Employees

Relevant Transfer

Retendering
Information

means:

(a) the Transferring Employees who are active members of (or
are eligible to join) the LGPS on the date of a Relevant
Transfer; and/or

(b) the Third Party Employees who are former employees of the
Council and who were active members of (or who were
eligible to join) the LGPS on the date of a previous relevant
transfer of the Services.

means the Local Government Pension Scheme Regulations
2013 (Sl 2013/2356).

means all losses, liabilities, damages, costs, claims, actions,
proceedings, compensation, demands, fines, awards, expenses
(including reasonable legal or professional services and
disbursements, legal costs being on an indemnity basis),
penalties, charges and interest whether arising under statute,
contract or at common law but excluding Indirect Losses.

means the new employees to be employed by the Provider or
any Sub-Contractor to provide the Services and who will be
working alongside the Transferring Employees.

those Transferring Employees who are not LGPS Eligible
Employees or Eligible Employees.

means a Retirement Benefits Scheme which is established or
made available to the LGPS Eligible Employees which is
designed to be broadly comparable to the LGPS as applicable
immediately prior to the Transfer Date.

means the Actuary nominated by the Provider from time to time
for the purposes of Part 3 (Pensions) of this Schedule.

means the employees who are subject to a Relevant Transfer or
undergo a change in employer in accordance with paragraph 1.2
of Part 2 of this Schedule.

means a relevant transfer for the purposes of TUPE.

means, in respect of any employee, the Employee Liability
Information (other than the name of the employee, who shall
instead be identified by his or her staff reference number), plus
any other required information including without limitation date of
birth, gender, site, department, national insurance letter (A or D),
scale and point, details of involvement in the Services, terms and
conditions of employment and any applicable policies (whether
contractual or discretionary), records of the employee’s sick,
maternity, paternity, parental or other leave and any other
employment information requested and all relevant pensions
information in the format prescribed by the Council.
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Retirement Benefits
Scheme

Sub-Contractor

Sub-Contractor
Scheme

Sub-Contractor
Scheme Actuary

Third Party Employees

Third Party Employer

Transfer Dates

Transferring
Employees

TUPE

the Provider Scheme or Sub-Contractor Scheme or another
retirement benefits scheme which is a registered pension
scheme for the purposes of Part 4 of the Finance Act 2004.

means a person to whom the Provider sub-contracts any of its
obligations under the Agreement and/or any Call-Off Contract.

means a Retirement Benefits Scheme which is established or
made available to LGPS Eligible Employees which is designed to
be broadly comparable to the LGPS as applicable immediately
prior to the Transfer Date.

means the actuary nominated by the Sub-Contractor from time to
time for the purposes of this Schedule 5.

employees of Third Party Employers whose contracts of
employment transfer with effect from the Transfer Date to the
Provider or Sub-Contractor by virtue of the application of TUPE.

a contractor (who may be a Framework Provider) engaged by the
Council to provide services similar to or the same as the Services
before the Transfer Date and whose employees will transfer to
the Provider on the Transfer Date.

means the date(s) (each a “Transfer Date”) on which the
Services (or any part of the Services), transfer from the Council
or any Third Party Employer to the Provider or Sub-Contractor,
and a reference to the Transfer Date shall be deemed to be the
date on which the employees in question transferred or will
transfer to the Provider or Sub-Contractor.

means the employees of the Council (excluding, without
limitation, any person engaged by the Council as an independent
contractor or any sub-contractor engaged by the Council or any
persons employed by any independent contractor or any sub-
contractor engaged by the Council) whose contracts of
employment become, by virtue of the application of TUPE or
paragraph 1.2 of Part 2 in relation to what is done for the
purposes of carrying out the Call-Off Contract, contracts of
employment with someone other than the Council and
“Transferring Employee” shall be construed accordingly.

means the Transfer of Undertakings (Protection of Employment)
Regulations 2006.
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