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PART 2 – FRAMEWORK AND CALL-OFF TERMS AND CONDITIONS
FOR THE PROVISION
OF SUPPORTED LIVING SERVICES

Background
(A) The Council is a local authority as defined by section 270 of the Local Government Act 1972 and is entering into the Agreement as the statutory body for adult social care in relation to its responsibilities for meeting eligible need under the Care Act 2014.
(B) In [August] 2020 the Council published an OJEU Notice and Invitation to Tender inviting potential Providers to bid for inclusion on a Framework for the provision of Care and Support Services within Supported Living Schemes.
(C) On the basis of the Provider’s tender, the Council has selected the Provider to be appointed (amongst others) to enter into a Framework to be an approved supplier of the Services on the terms of the Agreement.  
(D) The Council may place a Call-Off Contract with the Provider where the Provider is awarded a Call-Off Contract pursuant to Part 3 (Call-Off and Award Procedure) of the Agreement and the Provider undertakes to provide the relevant Services on the terms set out in any relevant Call-Off Contract.
(E) The Agreement is not a commitment or guarantee from the Council to procure Services from the Provider or any other Provider on the Framework.  A commitment will only be made by the Council if and when a binding Call-Off Contract is formed pursuant to Part 3 (Call-Off and Award Procedure) of the Agreement.
(F) Each individual Call-Off Contract shall be an independent contract in its own right and therefore shall survive termination or expiry of the Agreement with the provisions of the Agreement surviving as necessary until the expiry (or earlier termination) of such Call-Off Contract.  



A. [bookmark: _Toc503952259]GENERAL PROVISIONS

[bookmark: _Toc503952260]1.	DEFINITIONS

	Adult
	means a person who is the beneficiary of the Services to be provided by the Provider

	Accommodation Planning Board or APB
	means the board that reviews all Schemes in line with the Supported Living Accommodation Requirements and approves Schemes to enable placements to be made.

	Accommodation Planning Board Process
	means the process outlined in Part 3 (Call Off and Award Procedure) Appendix 3

	Action Plan
	has the meaning given in Clause 32.1 (Remedies for Poor Performance);

	Additional Scheme
	means any Scheme that is to be brought forwards to the Framework by a Framework Provider inclusive of new Schemes and Schemes where the Council has an existing placement;

	Agreement
	means this Framework agreement including all of its parts, schedules, appendices and any other documents referenced herein or within such other documents;

	Affected Party
	has the meaning given in the definition of Force Majeure Event;

	Approval 
	means the written consent of the Council’s Authorised Representative or his Deputy Authorised Representative (and Approved or Approves shall be construed accordingly);

	Authorisation 
	means an authorisation given by the Council after completion of the statutory assessment process in relation to an Adult, giving lawful authority to deprive a person of their liberty;

	Barred List
	means the list(s) maintained by the Disclosure and Barring Service of those individuals that have been deemed unsuitable to work with children or vulnerable adults;

	Basic Disclosure
	means a Basic Disclosure carried out through Disclosure Scotland, which is required where a Provider is engaged in a position of trust but is not eligible for a Standard Disclosure check, Enhanced with Barred List Check or Enhanced without Barred List Check;

	Bribery Act
	means the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation;

	Business Continuity Plan
	means a plan agreed between the Parties to provide effective prevention and recovery in connection with the Services if the Services are exposed to internal or external threats;

	Calendar Day(s)
	means a day reckoned from midnight to midnight and shall include weekends and bank holidays in England and Wales;

	Call-Off
	means any mini-competition carried out in accordance with the Call-Off Procedure and Call-Offs shall be construed accordingly;

	Call-Off Contract
	means a binding contract between the Council and the Provider for the provision of  Services (or such part thereof) for the relevant Adult entered into in accordance with the Call-Off Procedure, such call-off contract consisting of (as updated from time to time):
i) the terms and conditions set out in Part 2 (Terms and Conditions); 
ii) the ISP;
iii) the Commitment and acknowledgement thereto from the Provider;
iv) the Purchase Order; and 
v) any other related documentation issued by the Council, 
and Call-off Contracts shall be construed accordingly;

	Call-Off Procedure 
	means the call-off and award procedure set out in Part 3 (Call-Off and Award Procedure) of the Agreement;

	Call-Off Term 
	means the duration of any Call-Off Contract from the relevant start date for the relevant Services under the Call-Off Contract to the expiry date or termination date (as the case may be) of such Call-Off Contract subject to any extension agreed in accordance with Clause 11.4.1 (Variations and Change Control);

	Care Quality Commission or CQC
	means the independent regulator of all health and social care services in England or such other entity that replaces it from time to time;

	Carer
	has the meaning given in Schedule 1 (Service Specification);

	Change Control Procedure
	means the change control procedure set out in Clause 11 (Variations and Change Control) and Schedule 7 (Change Control);

	Change in Law
	means the coming into effect after the Commencement Date of the Agreement (or as applicable, the commencement date of any Call-Off Contract) of:
(a) Law, other than any legislation which on the Commencement Date of the Agreement (or as applicable, the commencement date of any Call-Off Contract) has been published:
(i) in a Bill as part of a Government Departmental Consultation Paper
(ii) in a Bill
(iii) in a draft statutory instrument or
(iv) published as a proposal in the Official Journal of the European Communities
(b) any legal guidance; or
(c) any applicable judgment of a relevant Court of law which changes or establishes a binding precedent;

	Commencement Date
	means [Insert Date] 2020;

	Commercially Sensitive Information
	means the subset of Confidential Information listed in column 1 of Part 1 the Schedule 9 (Commercially Sensitive Contractual Provisions) and column 1 of Part 2 (Commercially Sensitive Material) in each case for the period specified in column 2 of Parts 1 and 2 of Schedule 9 (Commercially Sensitive Information);

	Confidential Information
	means any information which has been designated as confidential by either Party in writing or that ought to be considered as confidential (however it is conveyed or on whatever media it is stored) including information the disclosure of which would, or would be likely to, prejudice the commercial interests of any person, trade secrets, Intellectual Property Rights and know-how of either Party and all personal data and sensitive personal data within the meaning of the DPA;

	Contingency Hours
	means hours that are included within individual Call Off Contracts where appropriate that allow the Framework Provider to claim additional hours in a payment period in the event of the certain circumstances for the use of the hours being met. Circumstances will be outlined where applicable within each individual Call Off Contract.

	Contracting Authority
	means any contracting authority as defined in Regulation 2(1) of the Public Contracts Regulations 2015 (or such other relevant regulations in force from time to time) other than the Council;

	Controller
	has the meaning given in the GDPR;


	Council Data 
	means 
(i)	all data, records, information, text, drawings, reports diagrams, images, or sounds generated or processed by the Provider or provided to the Provider for processing under the Agreement and/or any Call-Off Contract which at all times shall remain the property of the Council or;
(ii)	any documentation and information produced by or received from or on behalf of the Council in relation to the Services and stored on whatever media;

(iii)	any information or data provided by, obtained or created on behalf of the Council in delivering the Services and in the case of Personal Data, any data processed on behalf of the Council where the Council is the Controller;

	Council’s Authorised Representative
	means the person appointed and authorised by the Council in accordance with Clause 6 (Authorised Representatives) to represent the Council for the purposes of the Agreement or any Call-Off Contract;

	Council’s DBS Umbrella Body
	means the Council’s eCRB service responsible for the advice, processing and storage of Criminal Records Checks which is contactable via email on crb.enquiries@essex.gov.uk or via the telephone on 01245 438264 at the following times:
Monday – Thursday 8.30am – 5.30pm; and
Friday 8.30am – 5.00pm

	Council’s Information Policy
	means the Council’s information policy requirements for contractors (version 2018) or such version as updated from time to time;

	Council’s Policy and Council’s Policies  
	means the Council’s Policies consisting of the following policies (subject to update from time to time):

a. DBS Risk Assessment Form;
b. Environmental Policy,
and a copy of each policy was made available during the tender stage for the Framework and remains available on “Essex County Council’s Provider Hub” website; 

	Court
	means a Court of competent jurisdiction within the United Kingdom and the European Court of Justice and acts or directions of the European Union Commission;

	Criminal Records Checks
	means one of four checks carried out (as appropriate) under the bureau established pursuant to the Protection of Freedoms Act 2012:
(a) enhanced disclosure with a barred list check;
(b) enhanced disclosure without a barred list check;
(c) standard disclosure;
(d) basic disclosure;

	Data Loss Event
	means any event that results, or may result, in unauthorised access to Personal Data held by the Council under the Agreement and/or any Call-off Contract and/or actual or potential loss and/or destruction of Personal Data in breach the Agreement and/or any Call-off Contract including any Personal Data Breach;

	Data Processing Schedule
	means the data processing schedule set out in Annex 1 of Schedule 8 (Information Handling);

	Data Protection Impact Assessment
	an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data; 

	Data Protection Legislation
	means:

(a) the GDPR, the LED and any applicable national implementing Laws as amended from time to time;

(b) the DPA 2018 (subject to Royal Assent) to the extent that it relates to processing of personal data and privacy; and

(c) all applicable Law about the processing of personal data and privacy;

	Data Protection Officer
	has the meaning given in the GDPR;


	Data Subject
	has the meaning given in the GDPR;

	Data Subject Right Request
	a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data;

	DBS 
	means the Disclosure & Barring Service i.e. the non-departmental public body which helps employers make safer recruitment decisions and prevents unsuitable people from working with vulnerable groups, including children and vulnerable adults;

	Deputy Authorised Representative
	means the person appointed by either Party in accordance with Clause 6 (Authorised Representatives) to represent the nominating Party in the event that the Authorised Representative is unavailable; 

	Deprivation of Liberty or DoL
	means the framework of safeguards set out in Schedule A1 of the Mental Capacity Act 2005 (as amended);

	Directives 
	means the EC Acquired Rights Directive 77/187 (as amended) or such other directive in force from time to time);

	Discriminatory Change in Law
	means a Change in Law, the terms of which will apply expressly to:
(a) the Agreement and related Call-Off Contracts and not to similar contracts procured under best value; and 
(b) the Provider and not to other persons;

	Dispute Resolution Procedure
	means the procedure set out in Clause 37 (Dispute Resolution);

	DPA
	means the Data Protection Act 2018;

	EIR or Environmental Information Regulations 2004
	means the Environmental Information Regulations 2004 as amended or re-enacted from time to time and any Act substantially replacing the same;

	Enhanced with Barred List Check
	means a type of Criminal Records Check, which includes a check of the DBS barred lists and any additional information held by the police that is reasonably considered relevant to the role being applied for and includes roles that do not work with children or vulnerable adults specifically but potentially both and should be used for jobs that involve caring for, supervising or being in sole charge of children and/or vulnerable adults;

	Essex
	means the administrative area of Essex County Council which does not include the Unitary Authorities of Southend-on-Sea Borough Council or Thurrock Borough Council;

	Excluded Activity
	means any activity relating to children’s social care activities;

	Expiry Date
	means 30 September 2022 unless otherwise terminated in accordance with the provisions of the Agreement;

	Existing Adults
	means Adults placed with the Service Provider by the Council prior to the Commencement Date;

	FOIA or Freedom of Information Act 2000

	means the Freedom of Information Act 2000 as amended or re-enacted from time to time and any Act substantially replacing the same and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation;

	Force Majeure Event
	means the occurrence after the Commencement Date of a Call-Off Contract:
(a) war, civil war, armed conflict or terrorism; or 
(b) nuclear, chemical or biological contamination unless the source or cause of the contamination is the result of any actions or breach of the Provider or its sub-contractors of any tier; or
(c) pressure waves caused by devices travelling at supersonic speeds,
which directly causes either Party (the Affected Party) to be unable to comply with all or a material part of its obligations under a Call-Off Contract;

	Framework 
	means the framework arrangement which the Council has set up with all the Framework Providers; 

	Framework Providers 
	means the Provider and all other Service Providers appointed by the Council as potential suppliers of the Services or any part of them and who have entered into a Framework Agreement with the Council on terms the same as those within the Agreement as set out in the Framework Providers List and updated from time to time as a result of the process set out in clause 3.3 (Commencement and Duration) and the terms of the Agreement including termination and suspension; 

	Framework Term 
	means the period of four (4) years from and including the Commencement Date to the Expiry Date or, if earlier, the date of termination of the Agreement for any reason;

	Framework Update Process
	Means the process whereby the Council shall open the Framework and accept new bids from any New Entrants.

	GDPR
	means the General Data Protection Regulation (2016), Regulation (EU) 2016/679, as amended or re-enacted from time to time and any United Kingdom Act or European Union Regulation recognised in UK law substantially replacing the same and all compliance references to GDPR in the Agreement and/or any Call-Off Contract are applicable from 25th May 2018;

	General Change in Law 
	means a Change in Law which is not a Discriminatory Change in Law or a Specific Change in Law;

	Good Industry Practice
	means using standards, practices, methods and procedures conforming to Law and reflecting up-to-date published evidence and guidance and using that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled, efficient and experienced contractor providing Services the same as or similar to the Services at the time the Services are provided;

	High Level Matching Tool
	means the tool utilised by the Council in the Call-Off Procedure to filter all Schemes on the Framework and to match them to the needs of the Adult for whom a placement is being sought.

	Hourly Rate
	means the rates included within sections 1.2. and 1.3. of Schedule 3 (Payment Schedule)

	Indirect Losses
	loss of profits, loss of use, loss of production, loss of business, loss of business opportunity or any claim for consequential loss or for any indirect loss of any nature but excluding any of the same that relate to loss of revenue under the Agreement and/or any Call-Off Contract;

	ISP or Information to Service Provider 
	means the Information to Service Provider document issued to the Provider as part of the Call-Off Procedure which details information on the Adult’s needs on which the Provider assesses whether it is able to meet the Adult’s needs and Outcomes (including any Provider assessment of the Adult in person),;

	Information
	has the meaning given under section 84 of the Freedom of Information Act 2000 which shall include (but is not limited to) information in any form whether relating to the past, present or future and may in particular consist of data, documentation, programs, (including the source code of any programs which the Council has the right to use), computer output, voice transmissions, correspondence, calculations, plans, reports, graphs, charts, statistics, records, projections, maps, drawings, vouchers, receipts and accounting records and may consist of or be stored in any form including paper, microfilm, microfiche, photographic negative, computer software and any electronic medium and references herein to Information shall include reference to the medium in which it is stored;


	Information Legislation

	means the Data Protection Legislation, the EIR and the FOIA;

	Intellectual Property Rights or IPR 
	means all intellectual and industrial property rights including patents, registered trademarks, registered designs, utility models, applications for and rights to apply for any of the foregoing, unregistered design rights, unregistered trademarks, rights to prevent passing off for unfair competition and copyright, database rights, topography rights and any other rights in any invention, discovery or process, in each case in the United Kingdom and all other countries in the world and together with all renewals and extensions;

	Invitation to Tender
	means the Invitation to Tender issued by the Council in August 2020;

	Key Performance Indicators or KPIs
	means the performance indicators detailed in Schedule 2 (Performance Standards and Reporting);

	Law
	means but is not limited to any applicable Act of Parliament, statutory legislation, subordinate legislation within the meaning of section 21(1) of the Interpretation Act 1978, exercise of the Royal Prerogative, enforceable community right within the meaning of section 2 of the European Communities Act 1972, bylaw, regulatory policy, guidance or industry code, judgment of a relevant Court of law, or directives or requirements of any Regulatory Body of which the Provider is bound to comply.  Any reference to Law shall be construed accordingly;

	LED

	Law Enforcement Directive (Directive (EU) 2016/680);


	Local Government Ombudsman 
	means a local commissioner (known as the Local Government Ombudsman) who is responsible for conducting investigations for the Commission for Local Administration in England (CLAE), which is a body of commissioners established under the Local Government Act 1974 and which, has the power to investigate complaints about councils (and certain other bodies) in England;

	Loss
	means all losses, liabilities, damages, costs, claims, actions, proceedings, compensation, demands, fines, awards, expenses (including reasonable legal or professional services and disbursements, legal costs being on an indemnity basis), penalties, charges and interest whether arising under statute, contract or at common law but excluding Indirect Losses;.

	Managing Authority 
	means Managing Authority as defined in the Mental Capacity Act 2005 (as amended);

	Meetings
	means any meeting with the Council’s Authorised Representative or such other officer as required by the Council;

	Mini-Competition Process
	means the competitive process carried out by the Council to identify a Framework Provider in accordance with section 12 of Part 3 (Call Off and Award Procedure);

	Month 
	means calendar month;

	Minimum Quality Requirements
	means the requirements to be satisfied and maintained by the Provider in order to be admitted to and remain on the Framework including but not limited to the requirements set out in the Invitation to Tender and the Agreement;

	New Entrants
	Means any provider added to the Framework as a result of any Framework Update Process;

	New Scheme Form
	Means the form to be completed by the Framework Provider in order to bring a new Scheme forward to the Framework for the Council to make placements at, included within Appendix 3 of Part 3 (Call Off and Award Procedure);

	OJEU Notice 
	means a contract notice published in the Official Journal of the European Union;

	Outcomes
	has the meaning given in Schedule 1 (Service Specification);

	Parent Company
	means any company which is the ultimate holding company of the Provider and which is either responsible directly or indirectly for the business activities of the Provider or which is engaged in the same or similar business to the Provider or a company who has provided a parent company guarantee where one is required at any time pursuant to the terms of this Framework Agreement, a Call-Off Contract or a condition of the award under the Call-off Procedure;

	Party 
	means a party to the Agreement and/or any Call-Off Contract and Parties shall be construed accordingly;

	Performance Standards
	means the key performance indicators as defined and set out in Schedule 2 (Performance Standards);

	Permitted Variation
	means the variation to the Schemes that have been brought forward to the Framework by the Framework Provider, or new Schemes proposed to be brought forward;

	Personal Data
	has the meaning given in the GDPR;


	Personal Data Breach

	has the meaning given in the GDPR;


	Processing Activities
	has the meaning given in the GDPR;


	Processor

	has the meaning given in the GDPR;


	Persistent Breach 
	means where the Provider commits the same (or similar) breach of the terms of the Agreement and/or any Call-Off Contract (as notified to the Provider and/or discussed at contract discussions) or failure to achieve the Performance Standards at least three (3) times in any rolling three (3) Month period or at least six (6) times in any rolling twelve (12) Month period;

	Plotting
	Means the process undertaken by the Council to review all shared and 1:1 hours commissioned by the Council at a Scheme and where hours are organised in such a way as to maximise efficiency and value.


	Price
	means the price submitted by the Provider in response to the ITT or any Framework Update Process applicable at the time of Placement and Prices shall be construed accordingly;

	Prohibited Act
	the following constitute prohibited acts:

	
	(a) to directly or indirectly offer, promise or give any person working for or engaged by the Council a financial or other advantage to:
(i) induce that person to perform improperly a relevant function or activity; or
(ii) reward that person for improper performance of a relevant function or activity;

	
	(b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with the Agreement and/or any Call-Off Contract;

	
	(c) committing any offence:
(i)	under the Bribery Act;
(ii)	under Law creating offences concerning fraudulent acts;
(iii)	at common law concerning fraudulent acts relating to the Agreement and/or any Call-Off Contract or any other agreement with the Council; or
(iv)	defrauding, attempting to defraud or conspiring to defraud the Council;

	Protective Measure
	means the appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it;

	Provider Default
	means one of the following events:
(a) in relation to the Provider and/or the Parent Company:
(i) it is unable to pay or has no reasonable prospect of being able to pay its debts within the meaning of section 123 of the Insolvency Act 1986 (as amended), but disregarding the references therein to proving it to the Court’s satisfaction;
(ii) it or its directors resolve to appoint an administrator of it or to apply to Court for an administration order in respect of it or an application for an administration order in respect of it is made or any steps pursuant to schedule B1 of the Insolvency Act 1986 (as amended) and/or the Insolvency Rules 1986 (as amended) are taken to appoint an administrator to it or it enters administration;
(iii) it or its directors request or it suffers the appointment of a Law of Property Act 1925, Court appointed or other receiver or receiver manager, or similar officer over or in relation to the whole of its undertaking, property, revenue or assets or any part thereof, or any person holding security over all or any of its undertaking, property, revenue or assets takes possession of them or any part of them; 
(iv) it or its directors resolve to wind it up whether as a voluntary liquidation or a compulsory liquidation, or they take any steps under the Insolvency Act 1986 (as amended) and/or the Insolvency Rules 1986 (as amended) to wind it up voluntarily or to apply to the Court for a winding-up order or a winding-up petition is presented against it or a provisional liquidator is appointed to it or it goes into liquidation within the meaning of that term under section 247 of the Insolvency Act 1986 (as amended);

	
	(v) it or its directors resolve to enter into, or it enters into, or it or its directors commence negotiations, or make any requisite application to Court in respect of, or if they convene meetings for the approval of, any composition, compromise, moratorium (to include a moratorium statutorily obtained, whether or not as a precursor to a voluntary arrangement under the Insolvency Act 1986 (as amended)), scheme or arrangement with its creditors or any of them, whether or not under the Insolvency Act 1986 (as amended), the Companies Acts 1985 to 2006 (as amended) or otherwise;
(vi) it is dissolved, or is removed from the Register of Companies, or ceases to exist (whether or not capable of reinstatement or reconstitution) or its directors apply for it to be struck-off the Register of Companies;
(vii) it is or becomes subject to, or takes or has taken against it or in relation to it, or any or all of its undertaking, property, revenue or assets, any equivalent, analogous, corresponding or similar finding, step, process or proceeding to those in this sub clause (a) in any jurisdiction, whether or not any finding, step, process or proceeding has been taken against or in relation to it, or any or all of its undertaking, property, revenue or assets in England and Wales;

	
	(b) a breach by the Provider of any of its obligations under the Agreement and/or any Call-Off Contract which materially and adversely affects the performance of the Services;
(c) a breach by the Provider of its obligation to procure and maintain the Required Insurances;
(d) the Provider’s failure to achieve the Performance Standards;  
(e) the Provider commits a Persistent Breach or Persistent Breaches of any of the terms of the Agreement and/or any Call-Off Contract, and where the Persistent Breach or Persistent Breaches are capable of remedy but are not remedied by the Provider in accordance with Clause 32 (Remedies for Poor Performance);
(f) the existence of a conflict of interest on the part of the Provider which, in the reasonable opinion of the Council, the Provider is unable or unwilling to resolve effectively;
(g) a breach of the Provider of its obligations in Clause 10 (Assignment and Subcontracting);
(h) where a consent, licence or approval which is material to the provision of the Services is or will no longer be available to the Provider or its sub-contractor (of any tier);
(i) the Provider is the subject of unsatisfactory reports from statutory agencies (such agencies shall include but not be limited to Environmental Health, Fire and Rescue Service and CCGs) which, in the reasonable opinion of the Council, the Provider is unable or unwilling to resolve effectively; 

	
	(j) the Provider fails to comply with any statutory duty or requirement in so far as such duty or requirement affects or relates to the Services, including the loss of any statutory licence or certification which is required for the performance of the Services or as otherwise required by the Agreement and/or any Call-Off Contract;
(k) where two (2) or more Call-Off Contracts are terminated for Provider Default in any rolling 6-month period; 
(l) breach of a warranty under Clause 7 (Provider’s Warranty, Responsibility and Knowledge);
(m) the Provider does anything which has the effect of putting the Council in breach of a statutory duty, duty of care or any licence held by the Council;
(n) the Provider fails to comply with or breaches Clause 19 (Data Protection) or Schedule 8 (Information Handling);
(o) the Provider fails to comply with or breaches the provisions of Clause 20 (Bribery, Corrupt Gifts and Fraud);
(p) the Provider fails to comply with or breaches the safeguarding provisions of Clause 8 (Personnel and Staff);
(q) fails to comply with or breaches Clause 22 (Equal Opportunities);
(r) the Provider undergoes a change of control, within the meaning of section 450 of the Corporation Tax 2010, which in the opinion of the Council impacts adversely and materially on the performance of the Agreement and/or any Call-Off Contract,
such limbs being applicable to the Agreement and/or any Call-Off Contract as the context requires;

	Provider’s Authorised Representative
	means the person appointed and authorised by the Provider in accordance with Clause 6 (Authorised Representatives) to represent the Provider for the purposes of the Agreement and/or any Call-Off Contract;

	Provider’s Equipment 
	means all equipment, parts, materials, articles and/or mechanisms provided by the Provider for use in the provision of the Services;

	Purchase Order
	means the purchase order raised by the Council and issued to the Provider for each Call-Off Contract which forms part of the relevant Call-Off Contract;  

	Social Care Case Management System
	means the Council’s social care case management system “Mosaic” or such other system which may update, replace or incorporate it from time to time;

	Qualifying Change in Law 
	means a Discriminatory Change in Law or a Specific Change in Law which was not foreseeable at the date of the Agreement or the relevant Call-Off Contract;

	Referral
	means a request by the Council to place an Adult with the Provider, such request being provided with and supported by an ISP, such request being issued in accordance with the Call-Off Procedure;

	Replacement Provider 
	means any third party appointed by the Council from time to time to provide all or any of services which are substantially similar to any of the Services, or received in substitution for any of the Services, following the expiry, termination or partial termination of any Call-Off Contract whether those services are provided by the Council internally and/or by any third party;

	Required Insurances
	means the insurances listed in Schedule 4 (Required Insurances); 

	Request 
	shall have the meaning specified in Clause 17 (Freedom of Information);

	Review
	means a review carried out by or on behalf of the Council of an Adult’s care and support needs under the provisions of the Care Act 2015

	Scheme(s)
	means supported living accommodation brought forward to the Framework and at which the Council may make placements;

	Service Specification 
	means the description of the Services as set out in Schedule 1 (Service Specification);

	Service Placement Team or SPT
	means the appointed brokerage service of the Council and whose role is described in Schedule 1 (Service Specification) and Part 3 (Call-Off and Award Procedure);

	Services 
	means the day opportunity Services set out in the Service Specification;

	Services Payment
	means the payment of any agreed Price which shall be calculated and payable in accordance with the provisions of Schedule 3 (Payment Schedule) for the provision of the Services to the relevant Adult in accordance with the terms of the relevant Call-Off Contract;

	Significant Decision
	means a decision that needs to be made relating to serious medical treatment of an Adult in circumstances in which there are no friends or family who it would be appropriate to consult on the decision;

	Specific Change in Law 
	means any Change in Law which specifically refers to the provision of a service being the same as or similar to the Services or to the holding of shares in companies whose main business is providing a service being the same as or similar to the Services;

	Staff 
	means all persons employed or engaged by the Provider to perform the Services together with the Provider’s servants, suppliers, agents, volunteers and sub-contractors (of any tier) used in the performance of the Services and/or in relation to the Agreement or any Call-Off Contract;

	Standard Disclosure
	means a type of Criminal Records Check for spent  and unspent convictions, cautions, reprimands and final warnings, which is required where the role is included in the list of eligible roles detailed in the  Rehabilitation of Offenders Act (ROA) 1974 (Exceptions) Order 1975 and the role does not required an enhanced DBS check;

	Sub-processor
	means any third party appointed to process Personal Data on behalf of the Council related to this Framework Agreement or any Contract;

	Suspension Period 
	means the period from and including the date of verbal notification of suspension by the Council to the Provider’s Authorised Representative up to and including the date of verbal notification by the Council to the Provider’s Authorised Representative of the lifting of the suspension;

	Tender Response
	means the tender submitted in response to the Invitation to Tender by the relevant Framework Provider titled “Invitation to Tender Technical Response”, a copy of which is on a CD attached to the Agreement;

	TUPE Regulations
	means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246) as may be amended or modified from time to time;

	VAT 
	means value added tax charged under the Value Added Tax Act 1994 or any similar tax from time to time replacing it or performing a similar fiscal function;

	Variation
	means any change to:
(i)	the Agreement and any part thereof;
(ii)	the Services or any part thereof;
(iii)	any Call-Off Contract;
(iv)	the standard of performance required of a Party materially over and above that expressly stated or provided for under the Agreement, 
provided such variation or change is made in accordance with Clause 11 (Variations and Change Control);

	Working Day(s)
	means Monday to Sunday including public and bank holidays in England and Wales;

	Working Hours
	means the hours between 8am and 6.30pm Sunday to Saturday seven (7) days a week, fifty-two (52) weeks per year including Bank Holidays, statutory holidays, public holidays and weekends.


[bookmark: _Toc503952261]
2.	INTERPRETATION 
2.1 Except as otherwise expressly provided, the documents comprising the Agreement and/or any Call-Off Contract are to be taken as mutually explanatory of one another.  
2.2 Any references to any Act of Parliament shall be deemed to include any amendment, replacement or re-enactment thereof for the time being in force, and to include any bylaws, licenses, statutory instruments, rules, regulations, orders, notices, directions, European Union legislation made thereunder, and any condition attaching thereto.
2.3 The headings in this Part 2 (Terms and Conditions) are for ease of reference only and shall not be taken into account in the construction or interpretation of any provision to which they refer.
2.4 The expression ‘person’ used in this Part 2 (Terms and Conditions) shall include (without limitation) any individual partnership, local authority or incorporated or unincorporated body.
2.5 In Part 2 (Terms and Conditions), the masculine includes the feminine and the neuter and vice versa; the singular includes the plural and vice versa.
2.6 References to Clauses or Schedules shall be to Clauses and Schedules of this Part 2 (Terms and Conditions).
2.7 Any undertaking hereunder not to do any act or thing shall be deemed to include an undertaking not to permit or allow the doing of that act or thing where that permission or allowance is within the control of the Provider.
2.8 [bookmark: _Ref395797824]In the event of any inconsistency or conflict between this Part 2 (Terms and Conditions) and the Schedules or any other terms of the Agreement or any Call-Off Contract,  the order or precedence as set out below shall prevail: 
(a) [bookmark: _DV_M24]Part 2 (Terms and Conditions); 
(b) [bookmark: _DV_M25][bookmark: _DV_M26][bookmark: _DV_M27]Schedule 1 (Service Specification);
(c) the remaining Schedules;
(d) Call Off Contract.
2.9 [bookmark: _DV_M28][bookmark: _DV_M29]In the event of a conflict (or any inconsistency) between the provisions of Clause 2.8 (Interpretation) above and any Variations made to the Agreement after the Commencement Date or any Variations made to any Call-Off Contract after the relevant Commencement Date for the relevant Call-Off Contract, the Variation as agreed between the Parties shall take precedence.
2.10 The provisions of this Part 2 (Terms and Conditions) apply to both the Agreement and any individual Call-off Contract as the context and circumstances so require.  
[bookmark: _DV_M30][bookmark: _Toc503952262]B.	THE SERVICES AND PERSONNEL
3. [bookmark: _Toc503952263]COMMENCEMENT AND DURATION
3.1 The Agreement shall commence on the Commencement Date and shall continue for the Framework Term unless terminated in accordance with the provisions of the Agreement.  Notwithstanding expiry or termination of the Agreement, the provisions of this Part 2 (Terms and Conditions) shall continue to apply to all Call-Off Contracts entered into between the Council and the Provider pursuant to this Framework.  Any Call-Off Contract shall remain valid for the Call-Off Term relevant to any individual Call-Off Contract.  
3.2 The Provider acknowledges that in entering into the Agreement, neither the Provider nor any Framework Provider has been granted any exclusivity or volume guarantee in relation to the Services and the Council is not obliged to procure all or any of the Services by means of the Agreement or solely by means of the Agreement.  The Council is at all times entitled to enter into other contracts and arrangements with other suppliers for the provision of any or all services which are the same as or similar to the Services.
3.3 The Council will re-open the Framework to new Providers or existing Framework Providers.  Such re-opening will be in accordance with the provisions of Part 3 (Call Off Procedure and Award).  Such re-opening process shall be conducted in the same manner with the same content as the Invitation to Tender (subject to any updates as are required to keep such content current) and each Framework Provider will be required to confirm either that there has been no change to its Tender Response or to confirm what changes have occurred since its Tender Response and any changes will be subject to evaluation in accordance with the published criteria.  
3.4 The Agreement and any Call-Off Contract represents the entire understanding between the Parties and supersedes all representations, understandings and agreements, whether oral or written, made by the Council or the Provider prior to the Commencement Date.  
Existing Adults
3.5 Where a Framework Provider is providing services the same as or similar to the Services to Existing Adults at any Scheme that is brought forward to the Framework within which the Council may make placements that these existing contracts shall transition to the terms and conditions contained within this Part 2 (Terms and Conditions).
3.6 Transition of placements of the Existing Adults shall not affect any agreed rates or hours of care within the existing contracts until such time as:
3.6.1 an Existing Adult is in receipt of a Review under the Care Act 2014 which identifies a change in their needs and an increase or decrease to existing hours of care; or
3.6.2 There is any change to the shared hours within the Existing Adults package as a result of an adult moving in or out of scheme,
3.7 Where there is a change to a package in line with Clause 3.6 the rates payable for the Services shall be changed to align with those included within Schedule 3 (Payment Schedule) and the new hours and rates shall constitute a new contract with the Provider.
4. [bookmark: _Toc503952264]THE SERVICES
4.1 Scope of the Services
4.1.1 The scope of the Services to which the provisions of the Agreement apply are set out in Schedule 1 (Service Specification), this Clause 4.1 (Scope of the Services) and any Referral.  
4.1.2 The Services shall be accessible to Adults who:
(a) Are over 18 (eighteen) years of age;
(b) live in Essex; and
(c) have been assessed as eligible for the Service under requirements set by the Care Act 2014 by a Social Care Practitioner.
4.1.3 At any time, the Council may:
(a) Terminate the whole of the Agreement and/or any Call-Off Contract in accordance with Clause 39 (Termination); or
(b) Subject to Clause 11 (Variations and Change Control) remove any of the Services from the scope of the Agreement and/or any Call-Off Contract;
with effect from the date notified by the Council.
4.1.4 The expiry of the Agreement shall not affect the individual Call-Off Contracts.  The Provider is required to provide Services to the Adult in accordance with the relevant Call-Off Contract until the date specified in the Call-Off Contract unless otherwise terminated in accordance with the provisions of the Call-Off Contract.  The Council shall be entitled to serve one notice to the Provider to terminate that Agreement and any Call-Off Contracts where the Agreement and the Call-Off Contracts are being terminated on the same or overlapping grounds.  
4.2 Scope of this Part 2 
4.2.1 The terms and conditions in Part 2 (Terms and Conditions) and Part 3 (Call-Off Procedure) apply, as the context may so require:
(a) to the procedure and terms upon which the Council may award a Call-Off Contract with the Provider to deliver the Services or any part of them and the basis on which the Provider will continue to be an approved supplier on the Framework Providers List; and
(b) to the operation of all Call-off Contracts including any extension or termination of such Call-Off Contracts.
4.2.2 The Provider shall provide the Services in accordance with the provisions of Schedule 1 (Service Specification) in a manner which complies Good Industry Practice, the Council’s Policies and in accordance with the terms of the Agreement and the Call-Off Contract.
4.2.3 The Provider confirms that it has or will have all the assets necessary to implement and provide the Services in accordance with the Agreement and/or any Call-Off Contract.
4.2.4  The Provider shall install, commission and upgrade and refresh such assets as appropriate for the continued provision of the Services in accordance with the terms and conditions of the Call-Off Contract, Good Industry Practice and any manufacturer’s recommendations.
4.2.5 In addition to the provisions and requirements set out in the Agreement and/or any Call-Off Contract in relation to the calculation of any Price, the Provider is deemed to have costed the acquisition and use of any such assets to be used in the delivery of the Services as part of the Price.
5. [bookmark: _Toc503952265][bookmark: _Ref173655384][bookmark: _Ref173655519][bookmark: _Toc262465946]CALL-OFF PROCEDURE 
5.1 Subject to the provisions of Clause 3 (Commencement and Duration), the Council will utilise the Call-Off Procedure to procure the Services for Adults with the Framework Providers on the Framework.  A binding Call-Off Contract shall be formed in accordance with Part 3 (Call-Off and Award Procedure).
5.2 The Parties acknowledge and agree as at the Commencement Date that the Provider is an approved supplier on the Framework.  The procedure for changes to the Framework Providers List shall be as set out in Part 3 (Call-Off and Award Procedure).
5.3 The Call-Off Procedure remains at all times subject to the conditions set out in such procedure including where the Council may require the provision of financial security such as a parent company guarantee.
6. [bookmark: _Toc503952266]AUTHORISED REPRESENTATIVES
6.1 The Council’s Authorised Representative shall be such person as listed in Part 1 (Particulars) of the Agreement or such other person appointed pursuant to this Clause 6 (Authorised Representatives).  
6.2 The Council’s Authorised Representative shall liaise with and give instructions to the Provider and its officers, employees, agents or sub-contractors (of any tier) in relation to all matters concerning the performance by the Provider of its obligations under the Agreement and any Call-Off Contract and shall determine any matters or issue any notices as may be the function of the Council’s Authorised Representative under these terms and conditions.
6.3 The Provider's Authorised Representative shall be such person as listed in Part 1 (Particulars) of the Agreement or such other person appointed to this Clause 6 (Authorised Representatives).
6.4 The Provider’s Authorised Representative shall have the power on behalf of the Provider in connection with any matter relating to the performance of the Services and exercise the rights, functions and obligations of the Provider under the Agreement and any Call-Off Contract.
6.5 To the extent that it is reasonably possible the Provider shall not change the identity of the Provider’s Authorised Representative without first discussing the matter with the Council and shall have reasonable regard to the views of the Council in relation to any proposed replacement.
6.6 Either Party may appoint one or more Deputy Authorised Representatives to represent them in the event that their respective Authorised Representatives are not available.
7. [bookmark: _Toc503952267]PROVIDER’S WARRANTY, RESPONSIBILITY AND KNOWLEDGE
7.1 The Provider warrants and represents (as applicable to the Agreement and any Call-Off Contract) that:
7.1.1 as at the Commencement Date it complies with and for the duration of the Framework Term and the duration of any Call-Off Term it shall comply with the Minimum Quality Requirements;
7.1.2 it has the full capacity and authority and all necessary consents to enter into the Agreement and any Call-Off Contract and perform the Services; 
7.1.3 it is not in default in the payment of any due and payable taxes or in the filing, registration or recording of any document or under any legal or statutory obligation or requirement which default might have a material adverse effect on its business, assets or financial condition or its ability to observe or perform its obligations under the Agreement and any Call-Off Contract;
7.1.4 [bookmark: _BPDC_LN_INS_1166]it has not directly or indirectly canvassed any member or official of the Council with a view to gaining more favourable consideration of its Tender Response or under the Call-Off Procedure for any Call-Off Contract and has complied in all respects with the conditions and instructions of tendering in the Invitation to Tender and shall comply with all conditions and instructions of tendering in any Call-Off Procedure; and
7.1.5 all information, representations and other matters of fact communicated (whether in writing or otherwise) to the Council by the Provider in connection with the tendering process and the Provider’s response to the Invitation to Tender or Call-Off Procedure are true, complete and accurate in all respects; and
7.1.6 it has on the date of this Agreement and shall maintain for the Agreement Period the relevant registration with CQC for the provision of personal care.
7.2 The Council reserves the right to review and verify the warranties and representations made by the Provider under the terms of the Agreement and any Call-Off Contract, including but not limited to a review of the Provider’s financial stability.
7.3 The Provider is deemed to have examined the documents constituting the Agreement and any Call-Off Contract and to have satisfied itself before submitting a tender in response to the Invitation to Tender or bid in response to any Call-Off Procedure as to the correctness and sufficiency of its submission to cover all its obligations under the Agreement or any Call-Off Contract and for all matters and things necessary for the delivery of the Services.
7.4 The Provider shall be responsible for the accuracy of all documentation and information or anything else supplied to the Council by the Provider.  The Provider shall pay to the Council any reasonable additional costs incurred by the Council as a result of any discrepancies, errors or omissions therein.
8. [bookmark: _Toc503952268]PERSONNEL AND STAFF
8.1 The Council shall appoint the Council’s Authorised Representative to administer the Agreement and act as its representative in connection with the Agreement.  The Council’s Authorised Representative shall exercise the functions allocated to him/her under the Agreement and any Call-Off Contract.  
8.2 The Provider shall at all times comply with any decision of the Council’s Authorised Representative or his Deputy Authorised Representative (as appropriate) in the exercise of their own functions under the Agreement and any Call-Off Contract unless and until such decision is altered or amended by an agreed settlement following a reference under Clause 11 (Variations and Change Control).  
8.3 The Provider shall provide in writing to the Council, the name, telephone number and contact address for the Provider’s Authorised Representative where this changes from the details set out in Part 1 (Particulars) of the Agreement.  The Provider’s Authorised Representative shall be available and contactable during Working Hours.
8.4 The Provider’s Authorised Representative shall have sufficient knowledge of the Agreement and any Call-Off Contract in respect of the provision of the Services and the Provider’s performance of the Services.  The Council may require that the Provider replace any Provider’s Authorised Representative who in the reasonable opinion of the Council is unsuitable in terms of skill and knowledge to carry out the role of the Provider’s Authorised Representative.  However, the final decision in relation to any such replacement shall remain at the discretion of the Provider.
8.5 The Provider shall use all reasonable endeavours to ensure that the Staff engaged with the delivery of the Services shall be properly and suitably qualified, competent, skilled, honest, instructed, trained, experienced and supervised and shall at all times exercise due care in the execution of their duties as well as:
8.5.1 comply with the relevant provisions of the Agreement and any Call-Off Contract; and
8.5.2 comply with all relevant Law, policies, codes, rules, procedures and standards of the Provider, all relevant rules, codes, policies, procedures and standards of the Council, notified to the Provider by the Council’s Authorised Representative from time to time.
8.6 The Provider shall be liable for any acts, omissions or defaults of the Staff howsoever arising in connection with the Services and shall indemnify the Council for any Loss arising from any acts, omission or defaults.
8.7 Pre-Employment Checks 
8.7.1 The Provider shall carry out appropriate pre-employment checks, prior to the appointment of Staff in connection with the Services, including but not limited to references, medical clearance, proof of eligibility to work in the UK, professional registration/qualifications, an appropriate Criminal Records Check and shall comply with Schedule 1 (Service Specification).  
8.7.2 Where appropriate and subject to the Council’s Approval, the Provider may employ Staff where the Provider has applied for and received the results of a DBS Adult First check, on the condition that 
(c) the Staff is not identified on a Barred List;
(d) all legal requirements are complied with; and
(e) the Council’s Authorised Representative and the Adult and their Carer are informed.
8.7.3 The Provider shall obtain consent, prior to the commencement of any work of any Staff employed to work in connection with the Agreement and any Call-Off Contract, to carry out all necessary checks under Clause 8.7 (Pre-Employment Checks) and shall provide evidence upon the request to the Council that such checks have been carried out.
8.7.4 The Provider shall immediately investigate any Staff whose conduct places any of the Council’s personnel, any member of the public and/or any third party or any Adult at risk or which might bring the Council into disrepute when working in connection with the provision of the Services.  
8.7.5 The Provider shall use all reasonable endeavours to ensure that the outcome of any investigation of Staff is to the reasonable satisfaction of the Council.  The Council may request that such Staff be removed from working in connection with the provision of the Services, although the final decision about any Staff shall be at the absolute discretion of the Provider.  
8.7.6 In the event that the Provider acts unreasonably (in the Council’s reasonable opinion) in declining to remove Staff when requested to do so by the Council, the Council may place the Provider on suspension in accordance with Clause 38 (Suspension) until an agreement is reached between the Parties about the removal of Staff.
8.7.7 The Provider shall monitor its compliance with this Clause 8.7 (Pre-Employment Checks) and shall ensure that the Council is kept advised at all times of any Staff:
(a) who subsequent to his/her engagement by the Provider, commits any criminal act whatsoever; or
(b) whose previous convictions become known to the Provider; or
(c) that commits any act which puts or could put an Adult at risk; or
(d) could bring the Council into disrepute.  
8.7.8 The Council reserves the right to visit any of the Framework Provider’s Schemes or places of business to audit and check disclosure information as specified in Clause 14 (Audit Rights) to ensure and confirm evidence provided by the Provider of compliance with this Clause 8.7 (Pre-Employment Checks).
8.8 Safeguarding
8.8.1 The Provider shall maintain and keep up to date appropriate policies regarding the protection of adults.  These policies shall comply with any legislative and registration/regulatory requirements, Department of Health and CQC guidelines and also with policies, procedures and guidelines issued by the Council.  The Provider shall ensure that these policies, procedures and guidelines are communicated to Staff and that appropriate training is provided to Staff in relation to same.
8.8.2 The Provider shall have comprehensive procedures for reporting and managing allegations against Staff.  Such procedures shall comply with statutory requirements and promote the safety and welfare of vulnerable adults.  The Provider shall evidence safe and robust recruitment procedures and practice for Staff working with Adults.  The Provider shall ensure that Staff are aware of and comply with the requirement to make accurate, factual and contemporaneous records to ensure compliance with this Clause 8.8 (Safeguarding).
8.8.3 The Provider shall fulfil its legal obligation to carry out Criminal Records Checks through the DBS and the relevant national or local safeguarding authority.  Where necessary and appropriate the Provider shall complete a risk assessment form in respect of Staff when making decisions in relation to any convictions revealed by the Criminal Records Check.  The risk assessment shall be in the form set out in Council’s Policy “DBS Risk Assessment Form”.
8.8.4 The Provider shall bear the full cost of any registration with the DBS and the cost of any Criminal Record Check.  The Provider acknowledges that the Council has a legal responsibility under the SVG.  To that end, the Provider shall check the Barred List and comply with all other relevant Law in relation to safeguarding vulnerable Adults.
8.8.5 The Provider shall provide such evidence to the Council of compliance with this Clause 8.8 (Safeguarding) as the Council shall reasonably require.
8.8.6 The Provider shall repeat the checks specified in this Clause 8.8 (Safeguarding) at least once every three 3 years from the Commencement Date or carry out checks not less than once a year using the DBS update service (where applicable) where the Provider has any Call-Off Contracts in place at any time.
8.8.7 The Provider shall nominate and name a designated senior officer or manager to ensure that the Provider complies with the provisions of the SVG at all times during the Framework Term.
8.8.8 The designated senior officer or manager referred to in Clause 8.8.7 (Safeguarding) above shall comply with the provisions of “Working together” for safeguarding children, young people and adults when dealing with allegations of abuse made against a member of Staff engaged in connection with the provision of the Services.  The Provider shall have in place a safeguarding policy, which is equal to or exceeds the standards set out in the Council’s Policies, namely “SET Safeguarding Vulnerable Adults Guidelines” and “Safeguarding Service User Belongings and Finances”.
8.8.9 The Provider shall ultimately be responsible for the employment and conditions of service of the Staff and all obligations relating thereto.  In addition to the pre-employment checks to be carried out under this Clause 8.8 (Safeguarding), the Provider shall ensure that suitable and acceptable references reflecting the member of Staff’s suitability to work with vulnerable adults are taken up and checked as part of the recruitment process.  
8.8.10 The Provider shall ensure that an appropriate Criminal Records Check is carried out and results obtained prior to the relevant Staff being employed in connection with the Services.  Should an adverse entry be revealed as a result of the Criminal Records Check and/or should any convictions including those that would otherwise be spent under the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 be revealed, the Provider shall notify the Council’s Authorised Representative of these immediately.  The Council may request that such Staff be removed from working in connection with the provision of the Services, although the final decision about any Staff shall be at the absolute discretion of the Provider.  
8.8.11 The Provider shall use one of the following methods for the advice, processing and storage of each Criminal Records Check:
(a) through the Council’s DBS Umbrella Body; or  
(b) by the Provider directly (if DBS registered); or
(c) through an external DBS umbrella body.
8.8.12 The Provider shall, when deciding whether the outcome of the Criminal Records Check is satisfactory (and accordingly whether the individual concerned is suitable to carry out the role in connection with the Services), comply with and observe all relevant Law in relation to Criminal Records Checks and follow all recommendations and general guidance issued (including by HM Government) on carrying out Criminal Records Checks in relation to any person engaged in a role that meets the previous definition of Regulated Activity as defined by the Rehabilitation of Offenders Act (ROA) 1974 (Exceptions) Order 1975, and in Police Act 1997 (Criminal Records) regulations.
8.8.13 The Provider shall maintain and disclose to the Council upon reasonable request a record of the outcome of any Criminal Records Check, setting out the disclosure number and date the disclosure was made.  
8.8.14 The Provider shall store the record of the disclosure securely in accordance with the DPA and DBS “Code of Practice”.  The Provider warrants to the Council that each disclosure number will be unique and can, if necessary, be reconciled against a named Staff member engaged or appointed in connection with the Services.  
8.8.15 The Provider must have a robust system which evidences that when Staff are suspended or dismissed; that guidance including government guidance is followed and that relevant professional bodies are informed in the event of non-compliance.  The Provider will ensure that it has appropriate procedures in place that support:
(a) the immediate reporting to the Council’s Authorised Representative of concerns and details of any incidents and/or convictions in relation to Staff; and
(b) other action necessary to support the Council’s policies, including any mandatory participation in Meetings.
8.8.16 The Provider shall have codes of conduct in place for all Staff setting out clear standards of conduct particularly in relation to personal relationships between Staff and Adults.
8.8.17 The Provider must provide evidence of robust and effective complaints and whistleblowing policies including a guarantee to Staff, Adults and Adult’s families that using these complaints and/or whistle blowing procedures appropriately will not prejudice their own position and prospects.
8.8.18 If abuse of an Adult is taking place, has taken place or is suspected; the Provider must comply with the “duty to refer” by immediately notifying the Council’s Authorised Representative as well as the Provider’s safeguarding children and vulnerable adults lead.  The Provider should also consider suspension of the relevant Staff and take emergency measures (for example, inform police/seek medical assessment/treatment (as appropriate)).  
8.8.19 The Provider must, as far as is practicable, preserve any evidence related to any allegations of abuse but may not commence any investigation until authorised to do so by the Council’s Authorised Representative.  The Provider must notify the DBS if any Staff are dismissed or removed from working in connection with the Services or any Staff leave the Provider’s employment or engagement prior to the completion of any investigation.
8.9 Requests for Information from the Disclosure and Barring Service
8.9.1 The Council is required under its duty to the DBS to respond to requests from the DBS for further information already held by the Council in relation to the Staff.
8.9.2 The Provider shall respond to requests from the Council within a reasonable time about Criminal Records Checks in relation to the Staff and shall co-operate with the Council to enable the Council to comply with its duty to the DBS.
8.9.3 Failure by the Provider to comply with the safeguarding provisions of this Clause 8 (Personnel and Staff) shall entitle the Council to terminate the Agreement and any Call-Off Contracts in accordance with Clause 39 (Termination).
8.10 Offer of Employment
8.10.1	For the Framework Term and for a period of twelve (12) Months after the Expiry Date or earlier termination of the Agreement, the Provider shall not employ or offer employment to any of the Council’s employees and/or personnel who have been associated with the procurement and/or the management of the Agreement.  This Clause 8.10 (Offer of Employment) shall not affect an offer of employment which results from a response by the employee and/or personnel member to any public advertisement.
[bookmark: _Toc503952269]C.	FINANCIAL ARRANGEMENTS
9. [bookmark: _Toc503952270]SERVICES PAYMENT
9.1 In relation to all valid Call-Off Contracts, the Council shall pay the Services Payment to the Provider in accordance with the terms set out in Schedule 3 (Payment Schedule).  No other charges or amounts (including in relation to the operation of the Framework) shall be paid to the Provider for the performance of the Provider’s obligations under the Agreement or any Call-Off Contract.
9.2 [bookmark: _Ref173653066]If any invoice (or part thereof) in relation to a Services Payment is disputed, the dispute shall be dealt with in accordance with the Dispute Resolution Procedure.  Any such dispute shall not affect any undisputed portion of any invoice which shall be paid in accordance with Clause 9.1 (Services Payment).
9.3 In the event that the Provider enters into a sub-contract in connection with the Agreement or any Call-Off Contract, the Provider shall ensure that a term is included in the sub-contract that requires the Provider to pay all sums due under the sub-contract to the sub-contractor within a specified period, not exceeding thirty (30) Calendar Days, from the date of receipt of a valid invoice as defined by the terms of the sub-contract.
9.4 The Provider shall not be entitled to retain or set off any amount due from it to the Council.
9.5 The Council may retain or set off any amount owed to it under the Agreement or any Call-Off Contract that has fallen due and payable against any amount due to the Provider under the Agreement or any Call-Off Contract.  The Council shall notify the Provider as soon as reasonably practicable of any such retention or set off and provide particulars of the reasons for so doing.
[bookmark: _Toc503952271]D.	CONTROL OF THE AGREEMENT OR ANY CALL-OFF CONTRACT
10. [bookmark: _Toc503952272]ASSIGNMENT AND SUBCONTRACTING
10.1 Unless otherwise expressly provided in the Agreement or any Call-Off Contract, the Provider shall not be entitled to assign, transfer or novate all or any benefit, right or interest under the Agreement or any Call-Off Contract or sub-contract any of the Services without the prior written approval of the Council.
10.2 In the event that the Provider sub-contracts any of the Services, the Council reserves the right to require the Provider to terminate  any sub-contractor in the event that the Council has concerns regarding the quality of the relevant sub-contractor or in the event that the Council has terminated other contracts held directly with the sub-contractor.
10.3 Subject to the approval requirements of Clause 10.1 (Assignment and Subcontracting) if the Provider sub-contracts any of the Services, the Provider shall remain responsible for the acts and omissions of its sub-contractor as though they were its own.
10.4 The Council shall be entitled to:
(a) assign, novate or otherwise dispose of its rights and obligations under the Agreement or any Call-Off Contract either in whole or part to any:
(i) Contracting Authority; or
(ii) Relevant Body (as defined in Regulation 1(2) of The National Health Service (Procurement, Patient Choice and Competition) Regulations 2013,
or such other bodies that replace the organisations referred to in this Clause 10.4(a) (Assignment and Subcontracting).
11. [bookmark: _Toc503952273]VARIATIONS AND CHANGE CONTROL
11.1 All changes to the Agreement and/or any Call-Off Contract requested by the Provider, with the exception of minor changes, shall be agreed by the Parties in accordance with Schedule 7 (Change Control).
11.2 All changes to the Agreement and/or any Call-Off Contract agreed in accordance with Clause 11.1 (Variations and Change Control) above shall be agreed by the Parties in writing as a Variation to the Agreement and/or any Call-Off Contract.  
11.3 The Council may request a Variation to the Agreement and/or any Call-Off Contract provided that such Variation does not alter the overall nature of the Agreement and/or any Call-Off Contract or unreasonably extend the scope of the Agreement and/or any Call-Off Contract.  If the Council wishes to request a Variation, it must notify the Provider in writing of: 
11.3.1 details of the proposed Variation and giving the Provider sufficient information to assess the extent of the Variation proposed;
11.3.2 details of any proposed change to the Services Payment required in order to implement the Variation.  Such Variation in the Services Payment shall be calculated by the Council and agreed in writing with the Council and shall be such amount as properly and fairly reflects the nature and extent of the Variation in all the circumstances.  The Provider shall provide such information as may be reasonably required to the enable the Council to calculate a revised Services Payment.  If the revised Services Payment cannot be agreed, the issue will be referred to the Dispute Resolution Procedure under Clause 37 (Dispute Resolution); and
11.3.3 the time limit within which the Provider shall respond to the request for a Variation and such time limits shall be reasonable having regard to the nature of the Variation.
11.4 The Council may request an extension (or any number of extensions) to a Call-Off Contract where in the Council’s reasonable opinion, the continuation of the provision of the Services by the Provider will be the most beneficial solution for the Adult in order to meet their Outcomes.  If the Council wishes to request an extension it must notify the Provider in writing of:
11.4.1 details of the proposed extension and giving the Provider sufficient information to assess the extent of the variation (if any) to the current Services being proposed;
11.4.2 details of any proposed change to the Price for the relevant Call-Off Contract required in order to implement the variation and in calculating the Price, the Council shall be entitled to rely on the current Session rates in the Call-Off Contract.  Such variation in the Price shall be calculated by the Council and agreed in writing with the Council and shall be such amount as properly and fairly reflects the nature and extent of the variation in all the circumstances.  The Provider shall provide such information as may be reasonably required to the enable the Council to calculate a revised Price.  If the revised Price cannot be agreed, the Council will be entitled to withdraw the request for an extension; and
11.4.3 the time limit within which the Provider shall respond to the request for an extension and such time limits shall be reasonable having regard to the nature of the variations proposed in relation to such extension.
11.5 No Variation of the Agreement and/or any Call-Off Contract or extension of a Call-Off Contract shall be binding on either Party unless made in writing and signed by duly authorised representatives of each of the Parties or sealed/executed as a deed by the Parties (as appropriate).
12. [bookmark: _Toc503952274]PERFORMANCE MONITORING AND AGREEMENT REVIEW
12.1 The Provider shall comply with the Performance Standards and shall comply with the provisions of Schedule 2.
12.2 The Authorised Representatives may hold Meetings to monitor the Provider’s performance against the Performance Standards.  Such Meetings may take place at least once a month or more frequently where required.  The Parties may meet to discuss the Provider’s performance against the Performance Standards as a whole or the individual performance of one or more of the Call-Off Contracts where appropriate.
12.3 The Provider shall afford all necessary resources and facilities to allow the Council to carry out its reviews and provide all reasonable information required at no additional cost to the Council.
12.4 Upon reasonable notice the Provider’s Authorised Representative shall attend any Meeting with the Council’s Authorised Representative to discuss the Service unless an emergency situation arises, in which case the Provider’s Authorised Representative shall use all reasonable endeavours to attend a Meeting at short notice.
13. [bookmark: _Toc503952275]INTELLECTUAL PROPERTY RIGHTS 
13.1 All Intellectual Property Rights in any Council Data, specifications, instructions, data, databases, models, reports or other material:
(a) furnished to or made available to the Provider by the Council by way of an exclusive licence during the Framework Term and any Call-Off Term shall remain the property of the Council; and
(b) prepared by or for the Provider for use, or intended use, in relation to the performance of the Services shall belong to the Council and the Provider shall not, and shall procure that Staff shall not, (except when necessary for the implementation of the Agreement and/or any Call-Off Contract) without prior Approval, use or disclose any such Intellectual Property Rights, or any other information (whether or not relevant to the Agreement and/or any Call-Off Contract) which the Provider may obtain in performing the Agreement and/or any Call-Off Contract except information which is already in the public domain.
13.2 The Provider shall procure that the owner of the third party Intellectual Property Rights grants to the Council a non-exclusive licence (or if itself a licensee of those rights, shall grant to the Council an authorised sub-licence) to use, reproduce, and maintain the material.  Such licence or sub-licence shall be non-exclusive, perpetual and irrevocable, shall include the right to sub-license, transfer, novate or assign to any other Contracting Authorities, the Replacement Provider or to any other third party providing services to the Council, and shall be granted at no additional cost to the Council.
13.3 The Provider shall during the Framework Term, any Call-off Term and following expiry or termination of such, on written demand indemnify and keep indemnified the Council against all actions, claims, demands, losses, charges, damages, costs and expenses and other liabilities which the Council may suffer or incur as a result of or in connection with any breach of this Clause 13 (Intellectual Property Rights), except where any such claim relates to the use of data supplied by the Council which is not required to be verified by the Provider under any provision of the Agreement and/or Call-Off Contract.
13.4 Nothing in the Agreement and/or any Call-Off Contract shall in any way derogate from the rights of the Council under any Law relating to copyright.
13.5 The Council shall notify the Provider in writing of any claim or demand brought against the Council for infringement or alleged infringement of any Intellectual Property Right in materials supplied or licensed by the Provider.  The Provider shall at its own expense conduct all negotiations and any litigation arising in connection with any claim for breach of Intellectual Property Rights in materials supplied or licensed by the Provider, provided always that the Provider:
13.5.1 shall consult the Council on all substantive issues which arise during the conduct of such litigation and negotiations; 
13.5.2 shall take due and proper account of the interests of the Council; and
13.5.3 shall not settle or compromise any claim without the Council’s prior written consent (not to be unreasonably withheld or delayed).
14. [bookmark: _Toc503952276]AUDIT RIGHTS
14.1 The Provider shall permit or procure permission for the Council’s Authorised Representative or such other nominated officer (including the Council’s internal auditors and external auditors) to have reasonable access to information, documents, data, systems, the Premises and/or the Provider’s Equipment used in the provision of the Services and any information, documents, reports or anything else reasonably required for inspection by the Council, the Council’s Authorised Representative or such other nominated officer or agent.  
14.2 Access shall include (but not be limited to):
(a) reasonable access to Staff;
(b) inspection of the arrangements put in place by the Provider to comply with its obligations under the Agreement and/or any Call-Off Contract;
(c) access to such financial and other records kept as part of the provision of the Services by the Provider as may be reasonably required from time to time by the Council to enable the Council to verify the sums due and payable under the terms of any Call-Off Contract.  
14.3 The Provider shall keep and maintain for a period of six (6) years after the Expiry Date or the last occurring expiry date of a Call-Off Contract (or such longer period as may be agreed between the Parties) full and accurate records of the Agreement including Services provided under it, all expenditure reimbursed by the Council and all payments made by the Council.  For the avoidance of doubt this Clause 14.3 (Audit Rights) is in addition to any legal requirement to retain records and does not negate the need for the retention of the same.
14.4 The Council may not be required to provide notice to the Provider of the need to access any Premises or the Provider’s Equipment for inspection PROVIDED THAT the Council’s Authorised Representative and/or his Deputy Authorised Representative shall comply with all reasonable requirements of the Provider for the purpose of protecting the confidentiality of the information of Third Parties and no information will be divulged to any third party save in pursuance of statutory obligations.
15. [bookmark: _Toc503952277]RECORDS 
15.1 The Provider shall maintain current and accurate records of all work carried out in the provision of the Services and shall ensure that these records shall be available for inspection by the Council at an agreed location at all reasonable times in accordance with Clause 14 (Audit Rights).
15.2 The Provider shall maintain security safeguards against the destruction, loss, unauthorised use and alteration of records irrespective of the storage media which are under the Provider’s control as part of the Services including the Council’s Data.  Such safeguards include an obligation on the Provider to ensure that access to records is only obtained by such Staff as may reasonably be required for the provision of the Services.
15.3 Without prejudice to any other rights of the Council, the Provider shall reimburse the Council’s reasonable costs for restoring records and/or the Council’s Data in the event that records are destroyed otherwise than in accordance with an instruction from the Council or the Provider does not have in place a method for reinstatement or replacement of such records within seven (7) Working Days of receipt of a notice from the Council.
16. [bookmark: _Toc503952278]PUBLICITY
16.1 Except with the prior written Approval of the Council, the Provider shall not make any press announcements or publicise the Agreement and/or any Call-Off Contract or any part thereof in any way.
16.2 The Provider shall take reasonable steps to ensure the observance of the provisions of Clause 16.1 (Publicity) by all Staff.
16.3 The Council may (but is not obliged) to consult with the Provider to inform any decision regarding the response to any Request prior to publication; however, the final decision regarding publication shall remain the Council’s absolute discretion.
16.4 The Council shall be entitled to publicise and/or release a copy or copies of the Agreement and/or any Call-Off Contract in accordance with any legal obligation upon the Council and/or compliance with a Court order, including any examination of the Agreement and/or any Call-Off Contract by an auditor or otherwise.  
[bookmark: _Toc503952279]E. 	FREEDOM OF INFORMATION CONFIDENTIALITY AND DATA PROTECTION
17. [bookmark: _Toc503952280]FREEDOM OF INFORMATION
17.1 The Provider acknowledges that the Council is subject to the requirements of the FOIA and the EIR and shall assist and cooperate with the Council (at the Provider’s expense) to enable the Council to comply with these information disclosure requirements and the Parties shall comply with Schedule 8 (Information Handling).
17.2 The Provider shall ensure that all Information produced in the course of the Framework Term or relating to the Agreement and/or any Call-Off Contract is retained for disclosure and shall permit the Council to inspect such records as requested from time to time.  
17.3 The Provider acknowledges that any lists or schedules provided by it outlining Confidential Information are of indicative value only and that the Council may nevertheless be obliged to disclose Confidential Information in accordance with Schedule 8 (Information Handling).
17.4 Subject to the provisions of Clause 18 (Confidentiality) the Council shall have the discretion to disclose any information which is the subject of the Agreement and/or any Call-Off Contract to any person who makes a request under the FOIA and/or EIR and which, in the opinion of the Council, it has to disclose to discharge its responsibilities under the FOIA and/or EIR.
18. [bookmark: _Toc503952281]CONFIDENTIALITY 
18.1 [bookmark: _Ref173730744]Each Party:
18.1.1 shall treat all Confidential Information belonging to the other Party as confidential and safeguard it accordingly; and
18.1.2 shall not disclose any Confidential Information belonging to the other Party to any other person without the prior written consent of the other Party, except to such persons and to such extent as may be necessary for the performance of the Agreement and/or any Call-Off Contract or except where disclosure is otherwise expressly permitted by the provisions of the Agreement and/or any Call-Off Contract.
18.2 The Provider shall take all necessary precautions to ensure that all Confidential Information obtained from the Council under or in connection with the Agreement and/or any Call-Off Contract:
18.2.1 is given only to such of the Staff and professional advisors or consultants engaged to advise it in connection with the Agreement and/or any Call-Off Contract as is strictly necessary for the performance of the Agreement and/or any Call-Off Contract and only to the extent necessary for the performance of the Agreement and/or any Call-Off Contract;
18.2.2 is treated as confidential and not disclosed (without prior approval) or used by any Staff or such professional advisors or consultants otherwise than for the purposes of the Agreement and/or any Call-Off Contract.
18.3 [bookmark: _Ref173730754]The Provider shall ensure that Staff, professional advisors and/or consultants are aware of the Provider’s confidentiality obligations under the Agreement and/or any Call-Off Contract and that, where requested by the Council, such Staff, professional advisors and/or consultants sign a confidentiality undertaking before commencing work in connection with the Agreement and/or any Call-Off Contract; and
18.4 The Provider shall not use any Confidential Information it receives from the Council otherwise than for the purposes of the Agreement and/or any Call-Off Contract.
18.5 The provisions of Clauses 18.1 to 18.4 (Confidentiality) shall not apply to any Confidential Information received by one Party from the other:
18.5.1 which is or becomes public knowledge (otherwise than by breach of this Clause 18 (Confidentiality)); 
18.5.2 which was in the possession of the receiving Party, without restriction as to its disclosure, before receiving it from the disclosing Party; 
18.5.3 which is received from a third party who lawfully acquired it and who is under no obligation restricting its disclosure; 
18.5.4 is independently developed without access to the Confidential Information; or
18.5.5 which must be disclosed pursuant to a statutory, legal or parliamentary obligation placed upon the Party making the disclosure, including any requirements for disclosure under the FOIA or the Environmental Information Regulations pursuant to Clause 17 (Freedom of Information).
18.6 Nothing in this Clause 18 (Confidentiality) shall prevent the Council: -
18.6.1 disclosing any Confidential Information for the purpose of: -
(a) the examination and certification of the Council’s accounts; or
(b) any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Council has used its resources; or
18.6.2 disclosing any Confidential Information obtained from the Provider:
(a) to any government department or any other Contracting Authority.  All government departments or Contracting Authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other government departments or other Contracting Authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any government department or any Contracting Authority; or
(b) to any person engaged in providing any services to the Council for any purpose relating to or ancillary to the Agreement and/or any Call-Off Contract;
provided that in disclosing information under sub-paragraph (b) the Council discloses only the information which is necessary for the purpose concerned and requires that the information is treated in confidence and that a confidentiality undertaking is given where appropriate.
18.7 Nothing in this Clause 18 (Confidentiality) shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Agreement and/or any Call-Off Contract in the course of its normal business, to the extent that this does not result in a disclosure of Confidential Information or an infringement of Intellectual Property Rights.
18.8 In the event that the Provider fails to comply with this Clause 18 (Confidentiality), the Council reserves the right to terminate the Agreement and/or any Call-Off Contract by notice in writing with immediate effect.
18.9 The provisions under this Clause 18 (Confidentiality) are without prejudice to the application of the Official Secrets Acts 1911 to 1989 to any Confidential Information.
19. [bookmark: _Toc503952282]DATA PROTECTION
19.1 Each party, including its sub-contractors and their Staff shall comply with all applicable requirements of the Data Protection Legislation.  The provisions in this clause 19 are in addition to, and does not relieve, remove or replace, a party’s obligations under the Data Protection Legislation.

19.2 The Provider shall give all reasonable assistance to the Council necessary to enable it to comply with its obligations under the Data Protection Legislation and to meet its duties in the commissioning and deliver of the Services. The parties shall comply with Schedule 8 (Information Handling). Each party shall not knowingly or negligently by any act or omission, place the other party in breach, or potential breach, of the Data Protection Legislation.

19.3 In the event that the Provider does not have a security policy that complies with the Council’s relevant standard, the Council shall be entitled to establish its own systems of audit for evaluating and monitoring the effectiveness of the Provider’s data protection systems and shall be entitled to deduct the reasonable cost of maintaining such systems from sums due to the Provider. 

19.4 The parties acknowledge that each party is a Controller and each party agrees that the disclosure of the Shared Personal Data is necessary and such sharing and disclosure shall be compliant with the Agreed Purposes and the Data Protection Legislation.

19.5 Where the processing of the Council Data is required in order for the Provider to the Services under this Agreement, the Service Provider agrees to:

19.5.1 process the Council Data in accordance with the Data Protection Legislation and on the Council’s instructions; and 

19.5.2 enter into an appropriate form of data processing agreement.

19.6 Where it is necessary for the purposes of the supply of the Services under this Agreement for the Council and the Service Provider to share Personal Data, the Parties agree to:

19.6.1 ensure that it has all necessary notices and consents in place to enable lawful transfer of the Shared Personal Data to the Permitted Recipients for the Agreed Purposes;

19.6.2 give full information to any data subject whose Personal Data may be processed under this Agreement of the nature of such processing. This includes giving notice that, on the termination of this Agreement, Personal Data relating to them may be retained by or, as the case may be, transferred to one or more of the Permitted Recipients, their successors and assignees;

19.6.3 process the Shared Personal Data only for the Agreed Purposes;

19.6.4 not disclose or allow access to the Shared Personal Data to anyone other than the Permitted Recipients;

19.6.5 ensure that all Permitted Recipients are subject to written contractual obligations concerning the Shared Personal Data (including obligations of confidentiality) which are no less onerous than those imposed by this Agreement;

19.6.6 ensure that it has in place appropriate technical and organisational measures, reviewed and approved by the other Party, to protect against unauthorised or unlawful processing of Personal Data and against accidental loss or destruction of, or damage to, Personal Data; 

19.6.7 not transfer any Personal Data received from the Data Discloser outside the EEA unless the transferor:
1. complies with the provisions of Articles 26 of the GDPR (in the event the third party is a joint controller); and 
1. ensures that: (i) the transfer is to a country approved by the European Commission as providing adequate protection pursuant to Article 45 of the GDPR; or (ii) there are appropriate safeguards in place pursuant to Article 46 GDPR; or (iii) Binding corporate rules are in place or (iv) one of the derogations for specific situations in Article 49 GDPR applies to the transfer.
19.7 The Provider shall notify the Council immediately if it considers that any of the Council's instructions infringe the Data Protection Legislation.

19.8 The Provider shall provide all reasonable assistance to the Council in the preparation of any Data Protection Impact Assessment prior to commencing the Services. Such assistance may, at the discretion of the Council, include:

19.8.1 a systematic description of the envisaged processing operations and the purpose of the processing;

19.8.2 an assessment of the necessity and proportionality of the processing operations in relation to the Services;

19.8.3 an assessment of the risks to the rights and freedoms of Data Subjects; and

19.8.4 the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.

19.9 The Provider shall, in relation to any Personal Data processed in connection with its obligations under this Agreement:

19.9.1 [bookmark: _Ref531875416]process that Personal Data only in accordance with the Data Protection Legislation;

19.9.2 ensure that it has in place Protective Measures that comply with the Data Protection Legislation and the Council’s Information Policy to protect against a Data Loss Event having taken account of the:
(a) nature of the data to be protected;
(b) harm that might result from a Data Loss Event;
(c) state of technological development; and
(d) cost of implementing any measures; 

19.10 ensure that:
(a) the Staff do not process Personal Data except in accordance with this Agreement;
(b) it takes all reasonable steps to ensure the reliability and integrity of any staff who have access to the Personal Data and ensure that they:
1. are aware of and comply with the Service Provider’s duties under this clause 19 (Data Protection) and Schedule 8 (Information Handling);
1. are subject to appropriate confidentiality undertakings with the Provider or any Sub-processor;
1. are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the Council or as otherwise permitted by this Agreement; and
1. have undergone adequate training in the use, care, protection and handling of Personal Data; and
19.11 not transfer Personal Data outside of the EU unless the prior written consent of the Council has been obtained and the following conditions are fulfilled:

1. the Council or Provider has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the Council;
1. the Data Subject has enforceable rights and effective legal remedies;
1. the Provider complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Council in meeting its obligations); and
1. the Provider complies with any reasonable instructions notified to it in advance by the Council with respect to the processing of the Personal Data;
19.12 at the written direction of the Council, delete or return Personal Data (and any copies of it) to the Council on termination of the Agreement unless the Provider is required by Legislation to retain the Personal Data.

19.13 The Council reserves the right to review the Protective Measures at any point and the Provider shall facilitate such review.  Where the Protective Measures in Clause 19.2 do not comply with the Data Protection Legislation or the Council’s Information Policy, the Provider shall implement any remedial changes to the Protective Measures requested by the Council at the Provider’s expense.

19.14 Each party shall assist the other in complying with all applicable requirements of the Data Protection Legislation. In particular, each Party shall:
19.14.1 consult with the other party about any notices given to data subjects in relation to the Shared Personal Data;

19.14.2 promptly notify the other party if it receives any Data Subject Right Request or purported Data Subject Right Request);

19.14.3 promptly notify the other party if it receives a request to rectify, block or erase any Personal Data;

19.14.4 promptly notify the other party if it receives any other request, complaint or communication relating to either party's obligations under the Data Protection Legislation; 

19.14.5 promptly notify the other party if it receives any communication from the Information Commissioner or any other regulatory Council in connection with Personal Data processed under this Agreement;

19.14.6 promptly notify the other party if it receives a request from any third party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; 

19.14.7 promptly notify the other party if it becomes aware of a Data Loss Event;

19.14.8 provide the other party with reasonable assistance in complying with any Data Subject Right Request; 

19.14.9 not disclose or release any Shared Personal Data in response to a Data Subject Right Request without first consulting the other party wherever possible;

19.14.10 assist the other party, at the cost of the other party, in responding to any request from a Data Subject and in ensuring compliance with its obligations under the Data Protection Legislation with respect to security, personal data breach notifications, data protection impact assessments and consultations with supervisory authorities or regulators;

19.14.11 notify the other party without undue delay on becoming aware of any breach of the Data Protection Legislation;

19.14.12 at the written direction of the Data Discloser, delete or return Shared Personal Data and copies thereof to the Data Discloser on termination of this Agreement unless required by law to store the Personal Data;

19.14.13 use compatible technology for the processing of Shared Personal Data to ensure that there is no lack of accuracy resulting from personal data transfers;

19.14.14 maintain complete and accurate records and information to demonstrate its compliance with this Clause 19 and allow for audits by the other party or the other party’s designated auditor; and

19.14.15 provide the other party with contact details of at least one employee as a point of contact and responsible manager for all issues arising out of the Data Protection Legislation, including the joint training of relevant staff, the procedures to be followed in the event of a data security breach, and the regular review of the parties’ compliance with the Data Protection Legislation.

19.15 The parties’ obligation to notify shall include the provision of further information to the other party in phases, as details become available.

19.16 Taking into account the nature of any processing, the Provider shall provide the Council with full assistance in relation to either party's obligations under the Data Protection Legislation and any complaint, communication or request made (and insofar as possible within the timescales reasonably required by the Council) including by promptly providing:

19.16.1 the Council with full details and copies of the complaint, communication or request;

19.16.2 such assistance as is reasonably requested by the Council to enable the Council to comply with a Data Subject Right Request within the relevant timescales set out in the Data Protection Legislation;

19.16.3 the Council, at its request, with any Personal Data it holds in relation to a Data Subject; 

19.16.4 assistance as requested by the Council following any Data Loss Event;

19.16.5 assistance as requested by the Council with respect to any request from the Information Commissioner’s Office, or any consultation by the Council with the Information Commissioner's Office.

19.17 The Provider shall allow for audits of its data processing activity by the Council or the Council’s designated auditor.

19.18 The Provider shall designate a Data Protection Officer if required by the Data Protection Legislation.

19.19 Before allowing any Sub-processor to process any Personal Data related to this Agreement, the Provider must:

19.19.1 notify the Council in writing of the intended Sub-processor and processing;

19.19.2 obtain the written consent of the Council;

19.19.3 enter into a written agreement with the Sub-processor which give effect to the terms set out in this Clause 19 (Data Protection) such that they apply to the Sub-processor; and

19.19.4 provide the Council with such information regarding the Sub-processor as the Council may reasonably require.

19.20 The Provider shall remain fully liable for all acts or omissions of any Sub-processor.

19.21 The Council may in complying with a statutory obligation or any guidance issued by the Information Commissioner’s Office on not less than thirty (30) Working Days’ notice, revise this Clause 19 (Data Protection) by amending, revising or replacing it with any provisions which are compliant and/or any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Agreement).

19.22 The Parties agree to take account of any rulings and/or guidance issued by the Information Commissioner’s Office.  

19.23 Nothing in this Clause 19 (Data Protection) shall affect the Council’s right to ensure that it is discharging its statutory functions and duties, corporate aims and objectives arising from its duty to commission and ensure the provision of the Services under this Agreement.  The Provider shall at all times during the Framework Term permit the Council’s representatives and/or any designated person authorised by the Council access on reasonable notice during normal working hours (save in the case of emergency where no notice shall be required) to any premises used by the Provider for the provision of the Services for the purpose of:

19.23.1 quality inspections, monitoring and observing/inspecting work being performed in order to provide the Services;

19.23.2 inspecting any or all records and documents in the possession, custody or control or held by the Provider in connection with the provision of the Services;

19.23.3 interviewing the Provider’s employees, officers, agents and any subcontractors’ employees, officers and agents in connection with the provision of the Services; and

19.23.4 inspecting equipment, systems and procedures used by the Provider to provide the Services, 
and the Provider acknowledges that where the Council may require access to Personal Data in order to carry out the activities set out in this Clause 19 the Provider  shall provide the Council with such access and any such Personal Data shall fall within the definition of Shared Personal Data. 
19.24 The Council and the Service Provider shall agree which data relating to the Services (whether the Council Data or otherwise) may be retained by the Service Provider following expiry or termination.  The Council may direct that any data must be returned or destroyed in accordance with the relevant provisions of this Agreement.

19.25 Any records or data to be returned to the Council and/or passed on to a replacement or future Service Provider, must be returned and/or passed on in the manner and format stipulated by the Council.  The Provider shall work with and agree with the Council and/or any replacement or future Provider, protocols for proposed change to systems to ensure compatibility with the Council’s and/or any replacement or future Provider’s systems, and for the return of any data at the end of the Term.  Any cost incurred by the Provider associated with the formulation of protocols or the conversion of data into the Council’s specified format shall be borne by the Provider. 
[bookmark: _Toc503952283]F. 	ADDITIONAL STATUTORY OBLIGATIONS AND REGULATIONS
20. [bookmark: _Toc262465977][bookmark: _Ref395524988][bookmark: _Toc395531575][bookmark: _Toc503952284][bookmark: _Ref395524831][bookmark: a754740]BRIBERY, CORRUPT GIFTS AND FRAUD
20.1 The Provider: 
(a) shall not, and shall procure that any personnel shall not, in connection with the Agreement and/or any Call-Off Contract commit a Prohibited Act;
(b) warrants, represents and undertakes that it is not aware of any financial or other advantage being given to any person working for or engaged by the Council, or that an agreement has been reached to that effect, in connection with the Agreement and/or any Call-Off Contract, excluding any arrangement of which full details have been disclosed in writing to the Council before execution of the Agreement and/or any Call-Off Contract.
20.2 The Provider shall:
(a) if requested, provide the Council with any reasonable assistance, at the Council’s reasonable cost, to enable the Council to perform any activity required by any relevant government or agency in any relevant jurisdiction for the purpose of compliance with the Bribery Act 2010;
(b) within ten (10) Working Days of the Commencement Date, and annually thereafter, certify to the Council in writing (such certification to be signed by an officer of the Provider) compliance with this Clause 20 (Bribery, Corrupt Gifts and Fraud) by the Provider and all persons associated with it or other persons who are supplying goods or services in connection with the Agreement and/or any Call-Off Contract.  The Provider shall provide such supporting evidence of compliance as the Council may reasonably request.
20.3 The Provider shall have an anti-bribery policy (which shall be disclosed to the Council) to prevent any personnel or any sub-contractor from committing a Prohibited Act and shall enforce it where appropriate.
20.4 The Provider shall notify the Council immediately that it becomes aware of or suspects that any breach of Clause 20 (Bribery, Corrupt Gifts and Fraud) has occurred.
20.5 [bookmark: _Ref395524883][bookmark: a555840]If the Provider notifies the Council that it suspects or knows that there may be a breach of this Clause 20 (Bribery, Corrupt Gifts and Fraud), the Provider must respond promptly to the Council’s enquiries, co-operate with any investigation, and allow the Council to audit books, records and any other relevant documentation.  This obligation shall continue for one (1) year following the later of the expiry or termination of the Agreement and/or any Call-Off Contracts.
20.6 The Council may terminate the Agreement and/or any Call-Off Contracts by written notice with immediate effect if the Provider or any personnel or sub-contractor associated with it (in all cases whether or not acting with the Provider’s knowledge) breaches this Clause 19 (Bribery, Corrupt Gifts and Fraud).  In determining whether to exercise the right of termination under this Clause 20 (Bribery, Corrupt Gifts and Fraud), the Council shall give all due consideration, where appropriate, to action other than termination of the Agreement and/or any Call-Off Contracts unless the Prohibited Act is committed by the Provider or a senior officer of the Provider or by an employee, subcontract or supplier not acting independently of the Provider.  The expression "not acting independently of" (when used in relation to the Provider or a subcontract) means and shall be construed as acting: 
(a) with the actual knowledge of any one or more of the directors of the Provider or the sub-contractor as the case maybe; or
(b) in circumstances where any one or more of the directors of the Provider ought reasonably to have had knowledge.
20.7 Any notice of termination under Clause 20.7 (Bribery, Corrupt Gifts and Fraud) must specify:
(a) the nature of the Prohibited Act;
(b) the identity of the Party whom the Council believes has committed the Prohibited Act; and
(c) the date on which the Agreement and/or any Call-Off Contracts will terminate.
20.8 Notwithstanding the provisions of Clause 37 (Dispute Resolution), any dispute relating to:
(a) the interpretation of this Clause 20 (Bribery, Corrupt Gifts and Fraud); or
(b) the amount or value of any gift, consideration or commission made in breach of this Clause 20 (Bribery, Corrupt Gifts and Fraud),
(c) shall be determined solely by the Council and its decision shall be final and conclusive.
20.9 Termination by the Council pursuant to Clause 20.7 (Bribery, Corrupt Gifts and Fraud) is without prejudice to any right or remedy which has already accrued or subsequently accrues to the Council.
21. [bookmark: _Toc503952285]RE-USE OF PUBLIC SECTOR INFORMATION
21.1 The Provider acknowledges that the Council has legal responsibilities to allow re-use of public sector information in accordance with the Re-Use of Public Sector Information Regulations 2005.
21.2 The Council shall not authorise re-use of information which is exempt from disclosure under the FOIA and the EIR.
21.3 The Council shall not authorise re-use of information where the Provider owns the Intellectual Property Rights in that information, unless re-use is required by Law and/or compliance with a Court order.
21.4 Where information is jointly owned by the Council and the Provider and it is impossible to identify the Intellectual Property Right elements owned by each Party, the Council shall consult the Provider before authorising re-use, however the final decision shall lie with the Council in its absolute discretion.
22. [bookmark: _Toc503952286]EQUAL OPPORTUNITIES
22.1 During the performance of the Services, the Provider shall not unlawfully discriminate within the meaning and scope of any law, enactment, order, or regulation relating to discrimination including the Equality Act 2010 (as amended from time to time) whether in race, gender, religion, belief, disability, sexual orientation, age, human rights or otherwise in employment and shall have regard to other official guidance and code of practice in relation to promotion of equality in employment.
22.2 The Provider shall comply with the provisions of the National Minimum Wage Act 1998 (as amended) in relation to the payment of its Staff.
22.3 The Provider shall have an equal opportunities policy which may be reviewed and approved by the Council prior to the commencement of the Services and from time to time.  The Provider shall ensure that any reasonable amendments requested by the Council are incorporated into its equal opportunities policy within twenty-one (21) Calendar Days of request by the Council.
22.4 The Provider shall take all reasonable steps to secure the observance of this Clause 22 (Equal Opportunities) by Staff employed in connection with the Agreement and/or any Call-Off Contracts.
22.5 The Provider shall provide such information as the Council may reasonably require for the purpose of assessing the Provider’s continued compliance with this Clause 22 (Equal Opportunities).  From time to time the Council may request and the Provider produce to the Council an audit in writing on an annual basis of an anonymised random sample of employees (the size of sample to be specified by the Council) demonstrating that the National Minimum Wage has been paid and taking into account travel time under Regulation 15 and training under Regulation 19 of the National Minimum Wage Regulations 1999.
22.6 If any Court or tribunal, or the Equality and Human Rights Commission  (or any other Commission promoting equal opportunity) should make any finding of unlawful discrimination against the Provider, then the Provider shall immediately inform the Council of such a finding and the Council shall have the right to terminate the Agreement and/or any Call-Off Contracts in accordance with Clause 39 (Termination) if, having discussed the matter with the Provider, it is of the opinion that the actions of the Provider leading up to the finding were sufficiently serious as to undermine its compliance with this Clause 22 (Equal Opportunities).
22.7 In the event that the Council does not exercise its right of termination under Clause 22.6 (Equal Opportunities) the Provider shall discuss with the Council the appropriate steps which the Provider needs to take in order to prevent repetition of the unlawful discrimination and shall provide the Council with details of any such steps taken within a time limit reasonably specified by the Council.
23. [bookmark: _Toc503952287]HEALTH AND SAFETY
23.1 The Provider shall at all times comply with the requirement of the Health and Safety at Work Act 1974 and any other legislation or order pertaining to the health and safety of employees, Adults and others who may be affected by the Provider’s acts or omissions in providing the Services under the Agreement and/or any Call-Off Contract.
23.2 The Provider shall comply with all health and safety requirements and any Law and Good Industry Practice in relation to all Premises.  The Provider shall take full responsibility for the adequacy and safety of all Premises including appropriate operations and methods adopted in the performance of the Services and the acts of its Staff.  The Provider is deemed to have given a warranty in accepting any offer of a placement in accordance with the Call-Off Procedure that any Premises are suitable and safe for every aspect of the Provider’s delivery of the Services.  
23.3 The Provider shall throughout the Framework Term and any Call-off Term have full regard for the safety of all persons (including Staff and Adults) and shall ensure that the Premises, and the Provider’s Equipment are maintained (at the Provider’s own cost) in a manner appropriate to ensure compliance with all Law particularly health and safety legislation.
23.4 The Council reserves the right to suspend the provision of the Services in whole or in part without paying compensation if and whenever the Provider is, in the reasonable opinion of the Council, in contravention of the Health and Safety at Work Act 1974 and provisions within this Clause 23 (Health and Safety).
23.5 The Provider shall be responsible for undertaking regular risk assessments on all such Premises, Provider’s Equipment and/or resources.

Significant Incidents
23.6 The Provider agrees that any incident relating to the Services which is or is likely to be a “Significant Incident” (as defined below within this Clause 23.6) shall be reported by the Provider to the Council by notifying all of the individuals listed in Part 1 (Particulars) (or their alternates in the case of their absence) as soon as reasonably practicable but in any event no more than two days after the earlier of such Significant Incident occurring or the Provider becoming aware of such Significant Incident occurring.
“Significant Incident” means any incident, event, occurrence or otherwise which will or is likely to give rise to a significant and serious concern that such event, occurrence, incident or otherwise will have an impact on and/or affect:
i. delivery of the Services; and/or
ii. the Council’s and/or the Provider’s reputation (including negative media reports),  
including but not limited to the types of event, occurrence, incident or otherwise listed in Table A below.
The Provider agrees that the definition of Significant Incident is not exhaustive, and the Provider shall act in accordance with Good Industry Practice in complying with the obligation set out in Clause 23.6.  The Provider acknowledges that full details of the relevant Significant Incident are not required to be included in the notification to the Council but such notification shall identify that it is a Significant Incident and shall contain sufficient information to enable the Council to determine its course of action and response time.  This Clause 23.6 does not supersede or replace any other reporting mechanisms already in place under the Agreement and/or any Call-Off Contract.

Table A

	Type of Significant Incident
	Examples

	Breach of the DPA/GDPR
Breach of security procedures relating to information technology systems 
Breach of security and storage protocols for family information
	Lost or misplaced data (in any medium or storage format)
Data shared with the wrong recipient

	Safeguarding 
	

	Closure of Provider’s Premises – health and safety
	Partial or full closure of a centre for any period of time where such closure has not been previously notified to the Council including for issues relating to the fabric of the centre, inclement weather or concerns over health and safety of Staff or service users

	Closure of Provider’s centre – other reasons
	Partial or full closure of any centre for any period of time where such closure has not been previously notified to the Council including Staff absences

	Health and safety 
	Legionella or any other types of risks which may affect the health of Staff or users
Serious risk of injury

	Breach of Equality and Diversity
	


[bookmark: _Toc503952288]
24. WHISTLEBLOWING
24.1 The Provider confirms that the Council’s Authorised Representative is authorised as a person to whom the Staff may make a qualifying disclosure under the Public Interest Disclosure Act 1998 (the PID Act) and declares that any member of Staff making a protected disclosure (as defined by the PID Act) shall not be subjected to any detriment and the Staff will be made aware of this provision.  The Provider further declares that any provision in any Agreement and/or any Call-Off Contract purporting to preclude a member of its Staff from making a protected disclosure is void.
24.2 The Provider shall ensure that it has a whistleblowing procedure which may be reviewed and approved by the Council from time to time will be notified to Staff and Adults.  The Provider shall ensure that any reasonable amendments requested by the Council are incorporated into its whistleblowing procedure within twenty-one (21) Calendar Days of a request by the Council to do so.
25. [bookmark: _Toc503952289]OBSERVANCE OF STATUTORY REQUIREMENTS
25.1 Without prejudice to the particularity of the foregoing or the particularity of the Clauses in the Agreement, each of the Parties shall comply with all requirements of the Law to be observed and performed in connection with the Services and the Provider shall indemnify the Council against all actions, claims, demand, proceedings, damages, costs, charges and expenses whatsoever in respect of any breach by it or any of its Staff of this Clause 25 (Observance of Statutory Requirements).The Provider shall notify the Council of any breach of any statutory or other provision relating in any way to the provision of or connected with the Services.  
25.2 The Council will consider any representation made by the Provider in relation to this Clause 25 (Observance of Statutory Requirements).  The Council reserves the right to suspend the provision of the Services in accordance with Clause 37 (Suspension) in whole or in part without paying compensation if and whenever the Provider is, in the reasonable opinion of the Council, in contravention of the Law including those provisions referred to in this Clause 25 (Observance of Statutory Requirements) or at any time enacted or notified to the Provider during the course of the Agreement and/or any Call-Off Contract.  
25.3 If the Council exercises the right reserved in Clause 25.2 (Observance of Statutory Requirements) then the Council may employ and pay a Replacement Provider to provide the Services required and, where appropriate, may recover from the Provider any additional costs in so doing.  
25.4 Mental Capacity Act and Deprivation of Liberty Safeguards
25.4.1 In relation to the Mental Capacity Act 2005 (as amended) (the MCA):
(a) The Provider, including Staff shall comply with the provisions set out in the MCA when delivering the Services; 
(b) The Provider shall have a clear written policy which may be reviewed and approved by the Council on its approach to the MCA.  The Provider shall agree that any reasonable amendments requested by the Council are incorporated into its diversity policy within twenty-one (21) Calendar Days of request by the Council to do so; 
(c) The Provider must train all Staff as part of their induction process to follow the reporting procedures specified in the policy and shall ensure that such training is updated at least annually; and
(d) The Provider shall notify the Council immediately where an Adult  may lack the capacity and a Significant Decision is to be made.  
25.4.2 In relation to DoL:
(a) The Provider shall have regard to the MCA Code of Practice including the supplementary DoL Safeguards Code of Practice in its role as a Managing Authority.  
(b) The Provider shall have a clear written policy approved by the Council and reviewed from time to time on its approach to the DoL, which includes but is not limited to the following:
i. a clear procedure for the recording of information;
ii. the process for applying for an Authorisation to the Council;
iii. the process once an Authorisation request has been made; and
iv. any reasonable amendments requested by the Council are incorporated into its diversity policy within twenty-one (21) Calendar Days of request by the Council.
25.4.3 The Provider shall appoint a lead contact to act on behalf of the Provider for all purposes connected with the MCA and DoL.  The Provider shall notify the Council of the lead contact details immediately prior to the Commencement Date.  
25.4.4 The Provider shall give notice in writing to the Council of any change in the identity, address, e-mail and telephone numbers of the person appointed as lead contact as soon as it becomes aware of such change.  
26. [bookmark: _Toc503952290]HEALTHWATCH
26.1 The Provider shall (upon reasonable notice) permit or procure permission for the authorised representatives of the relevant Healthwatch to have access to and observe the carrying-on of activities (including but not limited to the Services) on Premises controlled by that Provider and provide information to the Healthwatch.
26.2 The provisions of Clause 26.1(Healthwatch) shall not apply if:
(a) the presence of the authorised representative on the Premises or that part of it would compromise the effective provision of care and support services or the privacy or dignity of any person; or
(b) the authorised representative undertakes viewing or observation on the Premises which is not related to the function of Healthwatch; or
(c) it is in a non-communal part of the Premises, is part of an Adult’s home or is used as accommodation by employees; or
(d) a request is made to view an Excluded Activity; or
(e)  the request applies to a part of the Premises where care and support services are not provided; or
(f) in the view of the Provider’s Authorised Representative the authorised representative is not acting reasonably and proportionately, or
(g) the authorised representative does not provide the Provider with evidence that they are authorised in accordance with Regulation 4 of the Local Involvement Networks (Duty of Service Providers to Allow Entry) Regulations 2008.  
26.3 The Provider shall notify the Council within five (5) Working Days after the inspection of any notices served by Healthwatch in respect of the Provider or its Staff.
27. [bookmark: _Toc503952291]ENVIRONMENTAL REQUIREMENTS
27.1 The Provider shall when carrying out the Services and/or working at any Premises owned or occupied by the Council perform the Services in accordance with the Council's Policy “Environmental Policy”, including a requirement to conserve energy, water, wood, paper and other resources to reduce waste and phase out the use of ozone depleting substances and minimise the release of greenhouse gases volatile organic compounds and other substances damaging to health and the environment.  The Provider shall also comply with such Council's Policy “Environmental Policy” in relation to the Premises.  The Provider shall also comply with any Council’s policies in relation to such environmental matters as set out in (as updated from time to time): http://www.essex.gov.uk/Environment%20Planning/Strategic-Environment/Pages/Strategic%20environment.aspx
28. [bookmark: _Toc503952292]HUMAN RIGHTS ACT 1998
28.1 In the performance of the Services the Provider shall comply with the Human Rights Act 1998 as if it was a “Public Authority” within the meaning of the Human Rights Act 1998.
28.2 If a third party threatens or commences proceedings or complaint against the Council on the grounds that there has been a breach of any person’s rights under the Human Rights Act 1998 in connection with the Services, the Provider shall use all reasonable endeavours to co-operate with the Council so as to enable the Council:
(a) to achieve the aim of successfully averting or defending the proceedings or complaint; and/or
(b) to comply with any order, judgment or direction made pursuant to the same by any duly authorised authority.
28.3 Notwithstanding the provisions of Clause 11 (Variations and Change Control), the Council may agree such modifications to the Agreement and/or any Call-Off Contracts as may be required to enable it to comply with the provisions of the Human Rights Act 1998 and the Provider shall forthwith comply with such modifications.
29. [bookmark: _Toc503952293]CHANGE IN LAW
29.1 The Provider shall take all steps reasonably necessary to ensure that the Services are performed in accordance with the terms of the Agreement and/or any Call-Off Contracts following any Change in Law.
	General Change in Law:
29.2 The Provider shall comply with any General Change in Law at the Provider’s sole risk and cost.
	Qualifying Change in Law
29.3 If a Qualifying Change in Law occurs or is shortly to occur, then either Party may write to the other to express an opinion on its likely effects, giving details of its opinion of: 
(a) any necessary change in the Services and any consequent change in the Prices for any relevant Call-Off Contracts;
(b) whether any variation is required to the terms of the Agreement or any relevant Call-Off Contracts pursuant to Clause 11 (Variations and Change Control);
(c) whether relief from compliance with the terms of the Agreement or any relevant Call-Off Contracts is required, including the obligation of the Provider to achieve the Commencement Date, service commencement under any Call-Off Contract, milestones or to meet any Performance Standards.
29.4 As soon as practicable after any notification in accordance with Clause 29.3 (Qualifying Change in Law) the Parties shall discuss and agree the matters referred to in Clause 29.3 (Qualifying Change in Law).  The Provider shall provide evidence of how it can mitigate the effect of the Qualifying Change in Law, including:
(a) providing evidence that the Provider has minimised any increase in costs or maximised any reduction in costs, including in respect of the costs of its sub-contractor; 
(b) demonstrating that a foreseeable Qualifying Change in Law had been taken into account by the Provider before it occurred; 
(c) giving evidence as to how the Qualifying Change in Law has affected the cost of providing the Services; and
(d) demonstrating that any expenditure that has been avoided has been taken into account in amending the Prices relating to the relevant Call-Off Contracts.
29.5 Any increase in any Prices, relief from the Provider’s obligations agreed by the Parties or any variation to the Agreement or any Call-Off Contract required pursuant to this Clause 29 (Qualifying Change in Law) shall be considered and implemented, if agreed, in accordance with Clause 11 (Variations and Change Control).
[bookmark: _Toc503952294]G.	INSURANCE AND INDEMNITY
30. [bookmark: _Toc503952295]REQUIRED INSURANCES
30.1 The Provider shall during the Framework Term and any Call-Off Term take out and maintain or procure the maintenance of the Required Insurances and any other insurances required by law.  These insurances must be effective in each case not later than the date on which the relevant risk commences.
30.2 The Council may require the Provider to:
(a) name the Council as co-insured (other than employer liability and professional indemnity insurance) with any other Party maintaining the Required Insurances; and 
(b) comply with any other condition in respect of the Required Insurances that the Council considers reasonable in the circumstances.  
30.3 The Provider shall provide to the Council evidence and copies on request of all insurance policies required under this Clause 30 (Required Insurances) including but not limited to the name of the insurer and premium paid.  
30.4 If the Provider is in breach of this Clause 30 (Required Insurances), the Council may pay any premia required to keep such Required Insurances in force or itself procure such insurance and may in either case recover such amounts from the Provider on written demand.
30.5 The Provider shall give the Council notification within thirty (30) Calendar Days after any claim on any of the Required Insurances’ policies referred to in this Clause 30 (Required Insurances) accompanied by full details of the incident giving rise to the claim.  
30.6 Failure to comply with this Clause 30 (Required Insurances) shall not limit or relieve the Provider of its liabilities and obligations under the Agreement and/or any Call-Off Contract.
30.7 The Provider shall inform the Council of any material changes to the Provider’s policies that may affect the Provider’s insurance held for the purposes of the Required Insurances pursuant to this Clause 30 (Required Insurances).
30.8 The Provider shall prior to the renewal date or the expiry date in respect of each Required Insurance deliver to the Council for its approval (such approval not to be unreasonably withheld) a notice stating that the Provider’s proposals for its insurances for the following period which includes details as to:
(a) the proposed insurers; and 
(b) the terms of the policies including the proposed exclusions, the insured amounts and the policy excess.  
(c) the insurance premiums in respect of the Required Insurances which shall be the responsibility of the Provider.
30.9 NOT USED.  
30.10 The Provider shall at all times comply with the Council’s Policy titled “Safeguarding Service User Belongings and Finances” for the protection of Adult’s belongings.
31. [bookmark: _Toc503952296]INDEMNITY
31.1 [bookmark: _Ref173642147]The Provider shall, subject to Clause 31.2 (Indemnity), be responsible for and indemnify the Council, its employees, agents and contractors on demand from and against all liability for:
31.1.1 [bookmark: _Ref173653190]death and personal injury;
31.1.2 loss of or damage to property (including any Council property);
31.1.3 [bookmark: _Ref173653193]breach of statutory duty;
31.1.4 third party actions, proceedings, costs, claims, demands, liabilities, losses and expenses brought against the Council, 
which may arise out of, or in consequence of the performance or non-performance by the Provider of its obligations under the Agreement and/or any Call-Off Contract.  
31.2 [bookmark: _Ref173653168]The Provider shall not be responsible or be obliged to indemnify the Council for any injury, loss, damage, costs and expense caused by the negligence or wilful misconduct of the Council, its employees, agents or contractors or by a breach of the Council of its obligations under the Agreement and/or any Call-Off Contract.
31.3 In relation to any claim the Provider shall notify and keep the Council fully informed and consult with it about the conduct of the claim and shall have due regard to the Council’s interests.
[bookmark: _Toc503952297]H.	REMEDIES FOR POOR PERFORMANCE AND TERMINATION
32. [bookmark: _Toc503952298]REMEDIES FOR POOR PERFORMANCE
32.1 If the Provider fails to supply the Services in accordance with the Framework Agreement and/or any Call-Off Contract (and in the Council’s reasonable opinion such failure is capable of remedy), the Council’s Authorised Representative shall notify the Provider’s Authorised Representative of such failure in writing.  Such notice shall request the Provider to produce a plan which details the Provider’s proposals and timescales necessary to rectify the failures detailed in the Council’s notice (the Action Plan) and submit such plan to the Council’s Authorised Representative within fourteen (14) Calendar Days of the notice from the Council.
32.2 If the Action Plan, in the Council’s reasonable opinion, does not propose adequate steps to rectify the failures specified by the Council in the notice served by it pursuant to Clause 32.1 (Remedies for Poor Performance), the Provider shall within two (2) Calendar Days of such notification amend the Action Plan in order to adequately rectify the failures to the Council’s reasonable satisfaction.
32.3 The Council’s Authorised Representative shall notify the Provider’s Authorised Representative in writing of the Council’s acceptance of the Action Plan.
32.4 The Provider shall report on its implementation of the Action Plan and rectification of the identified failures and the Council shall review the Provider’s performance and implementation of the Action Plan.
32.5 If the Provider fails to comply with the Action Plan the Council shall be entitled to terminate the Agreement and any Call-Off Contracts on giving thirty (30) Calendar Days written notice to the Provider unless the continuation of the Services for an additional thirty (30) Calendar Days has the potential to cause the Council to be in breach of any statutory duty or its duty of care to the Adult in which case the Council may terminate the Agreement immediately in accordance with the provisions of Clause 39 (Termination).  
32.6 Without prejudice to any other rights and remedies either Party may have, the Provider shall reimburse the Council on demand for any reasonable costs incurred by the Council as a consequence of the Provider’s failure to comply with any agreed Action Plan.  
32.7 If the Provider’s failure is not (in the Council’s reasonable opinion) capable of remedy or is (in the Council’s reasonable opinion) so serious the failure has the potential to cause the Council to be in breach of any statutory duty or its duty of care to the Adult, the Council may terminate the Agreement immediately in accordance with the provisions of Clause 39 (Termination).
33. [bookmark: _Toc503952299]FORCE MAJEURE
33.1 No Party shall be entitled to bring a claim for a breach of obligations under the Agreement and/or any Call-Off Contract by the other Party or incur any liability to the other Party for any losses or damages incurred by that other Party to the extent that a Force Majeure Event occurs and it is prevented from carrying out all or a material part of its obligations under the Agreement and/or any Call-Off Contract by that Force Majeure Event.
33.2 On the occurrence of a Force Majeure Event, the Affected Party shall notify the other Party before the expiration of twenty-four (24) hours.  Such notification shall include details of the Force Majeure Event, including evidence of its effect on the obligations of the Affected Party and any action proposed to mitigate its effect.  
33.3 Within forty-eight (48) hours, the Parties shall consult with each other in good faith and use all reasonable endeavours to agree appropriate terms to mitigate the effects of the Force Majeure Event and facilitate the continued performance of the Agreement and/or any Call-Off Contract.
33.4 [bookmark: _BPDC_LN_INS_1097]If the Force Majeure continues for more than thirty (30) Calendar Days either Party may terminate the Agreement and/or any Call-Off Contract by giving the other Party thirty (30) Calendar Days’ written.  Such termination shall be without prejudice to the rights of the Parties in respect of any breach of the Agreement and/or any Call-Off Contract occurring prior to such termination.
33.5 This Clause 33 (Force Majeure) does not affect the Council's rights to terminate the Agreement and/or any Call-Off Contract in accordance with Clause 39 (Termination) in respect of any ground for termination which does not arise from a delay in or failure of the Provider in the performance of its obligations under the Agreement and/or any Call-Off Contract where such delay or failure has not arisen as a result of a Force Majeure Event.
34. [bookmark: _Toc503952300]INDUSTRIAL ACTION
34.1 The Provider shall use all reasonable endeavours to give the Council as much advance warning of prospective industrial action and/or industrial dispute by its Staff which is likely to affect the performance of the Agreement and/or any Call-Off Contract.
34.2 The occurrence of industrial action by the Staff shall not relieve the Provider from any of its obligations set out in the Agreement and/or any Call-Off Contract.  The Council reserves the right to make alternative arrangements for the provision of the Services and to charge the Provider for any difference in resultant cost including the cost of a Replacement Provider or terminate the Agreement and/or any Call-Off Contract by notice in writing to the Provider in accordance with Clause 39 (Termination).
35. [bookmark: _Toc503952301]BUSINESS CONTINUITY
35.1 In addition to the provisions of this Clause 35 (Business Continuity), the Parties shall comply with the provisions of Schedule 6 (Business Continuity).
35.2 The Provider shall provide a copy of its Business Continuity Plan in accordance with the requirements of Schedule 2 (Performance Standards and Reporting) which shall ensure that the Provider can restore or regenerate full business activity in the event of an internal or external threat within a reasonable period of time as specified by the Council.  
35.3 The Business Continuity Plan shall contain but shall not be limited to timescales and methods for ensuring business continuity in respect of a major failure of the Services or any part thereof, as determined by the Council’s Authorised Representative.  
35.4 The Provider shall review and assess the Business Continuity Plan every twelve (12) Months and produce a report to the Council of the success or failure.  If the Council is not satisfied with the Business Continuity Plan provided by the Provider, the Council reserves the right to ask for the review and assessment to be repeated at the Provider’s expense.  
35.5 Any costs incurred in the preparation and implementation of the Business Continuity Plan shall be the responsibility of the Provider.
36. [bookmark: _Toc503952302]COMPLAINTS
36.1 The Provider shall, from the Commencement Date (for the duration of the Framework Term and/or any Call-Off Term), have in place a complaints procedure to deal with complaints about the Services, which such procedure shall be approved by the Council from time to time.  
36.2 The Provider shall ensure that the complaints procedure referred to in Clause 36.1 (Complaints) shall include, as a minimum, the following information:
(a) that the Service being provided is being provided by the Provider on behalf of the Council;
(b) that in the event that any Adult or any member of the general public is dissatisfied with the manner in which or the standard to which the Service is being provided, that they may (after exhausting the Provider’s complaints procedure) make a formal complaint to the Council’s Authorised Representative; and
(c) the address and telephone number of the Council’s Authorised Representative.
36.3 The Provider shall ensure that any reasonable amendments requested by the Council are incorporated into its Provider’s complaints procedure within twenty-one (21) Calendar Days of request by the Council to do so.
36.4 The Provider shall notify the Council’s Authorised Representative of any substantial complaints received within two (2) Working Days of receipt by the Provider of such complaint.  The Provider shall at the same time inform the Council’s Authorised Representative of how it proposes to resolve the complaint.  If the complaint is not resolved to the satisfaction of the Council’s Authorised Representative within any time period reasonably specified by the Council’s Authorised Representative, then the Council’s Authorised Representative may require that the Provider produce an Action Plan in accordance with Clause 32.1 (Remedies for Poor Performance) and the provisions of Clause 32 (Remedies for Poor Performance) shall apply.  
37. [bookmark: _Toc503952303]DISPUTE RESOLUTION
37.1 [bookmark: _Ref174795077]Any dispute or difference arising out of or in connection with the Agreement and/or any Call-Off Contract (whether such disputes are in contract or tort or arise out of or under any rule of common law or equity or under any statute) shall be resolved pursuant to this Clause 37 (Dispute Resolution).
37.2 [bookmark: _Ref173653333]The Parties shall each use reasonable endeavours to resolve a dispute by means of prompt, bona fide discussion at a managerial level appropriate to the dispute in question.  
37.3 In the event that a dispute is not resolved within seven (7) Working Days of it having been referred to a managerial level for discussion then either Party may refer it to a Director or equivalent officer of each Party for resolution and the same shall meet for discussion within fourteen (14) Working Days thereafter or such longer period as the Parties may agree.  
37.4 Nothing in this Clause 37 (Dispute Resolution) shall prevent the Parties from seeking from any Court of the competent jurisdiction an interim order restraining the other Party from doing any act or compelling the other Party to do any act.
37.5 Mediation shall not be a condition precedent to an action in relation to any dispute:
(a) which under the terms of the Agreement and/or any Call-Off Contract or any rule of Law the Parties must refer to any Court or arbitrator or other tribunal; or
(b) in which either Party requires either:
(i) an order or award (whether interim or final) restraining the other Party from doing any act; or 
(ii) compelling the other Party to do any act; or
(iii) a judgment or award for a liquidated sum to which there is no arguable defence.
37.6 If the dispute cannot be resolved by the Parties pursuant to Clause 37.1 (Dispute Resolution) the dispute shall be referred to mediation pursuant to the procedure set out in Clause 37.6 (Dispute Resolution) unless:
(a) the Council reasonably considers that the dispute is not suitable for resolution by mediation; or
(b) the Provider does not agree to mediation.
37.7 The performance of the Agreement and/or any Call-Off Contract by the Provider shall not be suspended, cease or be delayed by the reference of a dispute to mediation and the Provider and its Staff shall comply fully with the requirements of the Agreement and/or any Call-Off Contract at all times.
37.8 The procedure for mediation and consequential provisions relating to mediation are as follows:
(a) a neutral adviser or mediator (the Mediator) shall be chosen by agreement between the Parties or, if they are unable to agree upon a Mediator within ten (10) Working Days after a request by one Party to the other or if the Mediator agreed upon is unable or unwilling to act, either Party shall within ten (10) Working Days from the date of the proposal to appoint a Mediator or within ten (10) Working Days of notice to either Party that he/she is unable or unwilling to act, apply to the Centre for Effective Dispute Resolution (CEDR) to appoint a Mediator.
(b) The Parties shall within ten (10) Working Days of the appointment of the Mediator meet with him/her in order to agree a programme for the exchange of all relevant information and the structure to be adopted for negotiations to be held.  If considered appropriate, the Parties may at any stage seek assistance from CEDR to provide guidance on a suitable procedure.
(c) Unless otherwise agreed, all negotiations connected with the dispute and any settlement agreement relating to it shall be conducted in confidence and without prejudice to the rights of the Parties in any future proceedings.
(d) If the Parties reach agreement on the resolution of the dispute, the agreement shall be confirmed in writing and shall be binding on the Parties once it is signed by their duly authorised representatives.
(e) Failing agreement, either of the Parties may invite the Mediator to provide a non-binding but informative opinion in writing.  Such an opinion shall be provided on a without prejudice basis and shall not be used in evidence in any proceedings relating to the agreement without the prior written consent of both Parties.
37.9 If the Parties fail to reach agreement in the structured negotiations within sixty (60) Working Days of the Mediator being appointed, or such longer period as may be agreed by the Parties, then any dispute or difference between them may be referred to the Courts.
37.10 Unless agreed otherwise in any mediation each Party shall bear its own costs of such mediation.
38. [bookmark: _Toc503952304]SUSPENSION
38.1 If:
38.1.1 the Provider appears to be likely to commit a Persistent Breach of the Agreement and/or any Call-Off Contract; or
38.1.2 the Provider appears to be likely to fail to achieve the Key Performance Indicators; or
38.1.3 the Provider appears to be likely to fail to maintain the Minimum Quality Requirements; or
38.1.4 the Council instigates its local safeguarding vulnerable Adults guidelines as detailed in Council’s Policy “SET Safeguarding Vulnerable Adults Guidelines” or other any other Council’s Policy or the Council becomes aware of any investigation by any third party in relation to the Provider or any Premises; or
38.1.5 there are unsatisfactory reports from statutory agencies (such agencies shall include but not be limited to Environmental Health, Fire and Rescue Service and CCGs) relating to the Provider, or
38.1.6 the Framework Provider receives a rating of ‘Inadequate’ or ‘Requires Improvement’ from the Care Quality Commission (CQC) at a domiciliary care branch through which Services are provided at any of the Schemes, or
38.1.7 the Framework Provider has yet to be inspected by the Care Quality Commission at the domiciliary branch through which the Services are provided at any of the Schemes, or
38.1.8 the Services are assessed by the Care Quality Commission at any of the individual branches as non-compliant for the purposes of the Health and Social Care Act 2008; or
38.1.9 the Framework Provider receives any of the following from the Care Quality Commission:
[bookmark: _GoBack](a) A warning notice;
(b) An Enforcement Notice;
(c) Imposition or change of a condition of registration; or
(d) Suspension of Registration
then the Council (following the process specified in this Clause 38 (Suspension) may suspend the Provider and/or any Schemes from the Framework and shall not issue any Referrals for new placements to the Provider and/or Schemes during the Suspension Period and/or not pay any Services Payments in accordance with Schedule 3 (Payment Schedule).
38.2 In the event that the Provider is suspended from the Framework pursuant to Clause 38.1 (Suspension) the Council shall immediately notify the Provider’s Authorised Representative of such suspension verbally and shall confirm the suspension (including the grounds for suspension in accordance with Clause 38.1 (Suspension) in writing within 5 Working Days thereafter.  
38.3 The Parties acknowledge and agree that the provisions of Clause 32 (Remedies for Poor Performance) shall apply from the date of verbal notification of suspension from the Council to the Provider’s Authorised Representative.
38.4 The Council shall remove any suspension and re-admit the Provider or any Individual Provider Scheme to the Framework if:
38.4.1 in the case of a suspension under Clauses 38.1.1, 38.1.2 and 38.1.3 (Suspension), the Provider has complied with any relevant Action Plan to address the issues that caused the Persistent Breach, failure to achieve the Performance Standards or failure to maintain the Minimum Quality Requirements (as the case may be); or
38.4.2 in the case of a suspension under Clause 38.1.4 (Suspension), any investigation carried out in accordance with the Council’s procedures and Council’s Policy “SET Safeguarding Vulnerable Adults Guidelines” finds that no action is required by either the Council or the Provider or the Provider has (in the reasonable opinion of the Council) adequately addressed any concerns highlighted by any investigation by the Council in accordance with any agreed Action Plan; or
38.4.3 In the case of a suspension under Clause 38.1.5 and 38.1.6 (Suspension) the Provider has (in the reasonable opinion of the Council) adequately addressed any concerns highlighted by any report or investigation undertaken by any statutory agencies.
38.4.4 In the case of suspension under Clause 38.1.7 the Provider has demonstrated through completion of an action plan based on the CQC Key Lines of Enquiry (as updated from time to time) that in the reasonable opinion of the Council they are likely to meet the requirements to achieve a CQC rating of “Good” as a minimum.
38.5 The Council shall notify the Provider’s Authorised Representative verbally of the lifting of any suspension and confirm the same in writing within five (5) Working Days thereafter.
38.6 The Provider shall be entitled to be readmitted to the Framework Providers List upon expiry of the Suspension Period.  
38.7 [bookmark: _Hlk8206663]If the Adult enters hospital or other temporary stay the Council will continue to pay for shared hours for 6 weeks in the absence of the Adult. If the hospital stay is over 6 weeks a care review may be undertaken and changes to the shared hours made.
38.8 If the Adult enters hospital or other temporary stay or absence from the Scheme, then payment of 1:1 hours is ceased from the date of their admission or absence, unless a Social Care Practitioner agrees that they can continue to meet an identified need.
38.9 Payment for 1:1 hours shall resume from the date that the Adult returns to the Scheme or is otherwise in receipt of the 1:1 hours as agreed with the Council.
39. [bookmark: _Toc503952305]TERMINATION
Termination on Default
39.1 In addition to any other rights specified in this Part 2 (Terms and Conditions), the Council may by notice in writing with immediate effect (or at such later date as it may specify) terminate the Agreement and/or any Call-Off Contracts in the event that the Provider commits a Provider Default.
39.2 The Council at its sole discretion may appoint a Replacement Provider on the same terms and conditions as set out in any Call-Off Contract in the event that the Provider undergoes corporate restructuring, including takeover, merger, acquisition or insolvency of the Provider.
39.3 In the event of termination of an individual Call-Off Contract or Call-Off Contracts delivered at the same Premises or for the same type of Services at the same or different Premises, the remaining Call-Off Contracts shall continue to be valid unless also terminated in accordance with the provisions of the relevant Call-Off Contracts.
39.4 The Council shall be permitted to terminate the Agreement and/or any Call-Off Contracts at the same time within the same notice of termination provided the relevant grounds for termination for the Agreement and each Call-Off Contract as set out in such notice.  
Termination of Call Off Contracts
39.5 Both Parties shall be permitted to terminate any Call-Off Contracts at any time by giving not less than three months’ written notice to the other party.
39.6 Notwithstanding clause 39.5. the Council shall be permitted to terminate any Call-Off Contract with immediate effect where:
39.6.1 [bookmark: _Hlk47086862]an assessment by the Council has reasonably established that the Adult’s needs cannot be met; or
39.6.2 an assessment by the Council has reasonably established the placement has broken down and (in the Council’s reasonable opinion) the situation cannot be remedied; or
39.6.3 there is potential for significant harm to the Adult or another adult residing at the Scheme which cannot be (in the Council’s reasonable opinion) reasonably managed by the Provider; or
39.6.4 the Adult no longer requires the Services.
39.7 [bookmark: _Hlk47086930]Notwithstanding the Council’s ability to terminate immediately under the terms of clause 39.6 the Council  may at its sole discretion, give up to 28 days’ written notice to the Framework Provider on the Call-Off Contract; where the Council is of the reasonable opinion that it is reasonable such notice period and shall not compromise the safety of the Adult or any other adult residing at the Scheme. 
40. [bookmark: _BPDC_LN_INS_1110][bookmark: _Toc503952306]CONSEQUENCES OF TERMINATION OR EXPIRY
40.1 If the Agreement and/or any Call-Off Contract expires or is terminated in accordance with Clause 39 (Termination): 
(a) the Council shall not issue to and the Provider shall not accept any Referral (unless the Call-Off Procedure was commenced prior to the Expiry Date where the Agreement has expired) and in the case of termination the Provider shall be removed from the Framework;
(b) each Call-Off Contract shall survive expiry or termination of the Agreement unless terminated in its own right and the Provider shall continue to provide the Services in accordance with the terms of the relevant Call-Off Contracts; 
(c) the Provider shall comply with Schedule 8 (Information Handling); and
(d) the Provider shall comply with Clause 41 (Exit and Handover Arrangements);
(e) the Council shall not be liable for any costs or claims in the event that the Provider does not secure a further contract with the Council upon expiry of the Framework Term.
40.2 If the Provider is unable or fails to provide the Services or any part thereof in accordance with any Call-Off Contract, the Council may seek a Replacement Provider for the provision of the Services.  All costs incurred by the Council as a result of seeking and employing a Replacement Provider shall be deducted by the Council from any sums due to the Provider and shall be recoverable from the Provider by the Council as a debt.  The Council's right under this Clause 40 (Consequences of Termination) shall be without prejudice to any other rights or remedies which it may possess.
40.3 The Council shall be entitled in respect of any loss or damage to the Council resulting from or arising out of the termination of the Agreement and/or any Call-Off Contract, to deduct the same from any sum or sums which would but for Clause 39 (Termination) have been due from the Council to the Provider under the Agreement or any Call-Off Contract or be entitled to recover the same for the Provider as a debt.  
40.4 Losses or expenditure claimed pursuant to this Clause 40 (Consequences of Termination) shall include the reasonable costs to the Council of the time spent by its officers in terminating the Agreement and/or any Call-Off Contract and in making alternative arrangements for the provision of the Services or any part thereof when the total costs, loss and/or damage resulting or arising out of the termination of the Agreement and/or any Call-Off Contract have been calculated and after taking into account any deduction made or to be made by the Council from any sum or sums which would but for Clause 39 (Termination) have been due to the Provider, any balance shown as due to the Council shall be recoverable as a debt or alternatively, the Council shall, subject to the Clause 9 (Services Payment), pay the Provider any balance due to the Provider.
40.5 The rights of the Council under this Clause 40 (Consequences of Termination) are in addition to and without prejudice to any other rights or remedies the Council may have against the Provider directly or pursuant to any guarantee and/or performance bond or indemnity.
40.6 Expiry or earlier termination of the Agreement and/or any Call-Off Contract shall be without prejudice to the rights and remedies of the Provider and the Council accrued before such termination or expiration and nothing in the Agreement shall prejudice the right of either such Party to recover any amount outstanding at the termination or expiration.
40.7 Expiry or earlier termination of the Agreement and/or any Call-Off Contract shall not affect the continuing rights and obligations of the Parties under Clauses 14 (Intellectual Property Rights), 14  (Audit Rights), 17 (Freedom of Information), 18 (Confidentiality), 19 (Data Protection), 20 (Bribery, Corruption and Fraud), 21 (Re-Use of Public Sector Information), 31 (Indemnity), 40 (Consequences of Termination), 41 (Exit and Handover Arrangements), Schedule 5 (TUPE and Pensions) and Schedule 8 (Information Handling) or under any other provision of the Agreement and/or any Call-Off Contract that is expressed to survive expiry or termination or is required to give effect to expiry or termination or the consequences of such expiry or termination.
41. [bookmark: _Toc503952307]EXIT AND HANDOVER ARRANGEMENTS
41.1 The Provider shall prior to the expiry or termination and for a period of four (4) Months following the date of expiry or termination provide such assistance and co-operation as the Council may reasonably require to enable the Council to provide the Services in-house or to procure their provision by a Replacement Provider.
41.2 The Provider shall forthwith upon the request of the Council’s Authorised Representative, supply to the Council any information reasonably specified by the Council as necessary for the re-tendering of the Services or services the same as or similar to the Services, this includes but is not limited to information relating to members of Staff engaged in the delivery of the Services and the Council shall be entitled to ask for such information at any time it deems necessary during the Framework Term or any Call-off Term notwithstanding the Provider’s obligations under the TUPE Regulations.
41.3 The Provider shall from the date of a notice of termination or from the date on which the Council notifies the Provider that it intends to carry out a tender process to provide services the same as or similar to the Services co-operate fully and in good faith and provide to the Council the information required by the Council to enable the Council to compile tender documentation for issue to potential Provider(s) as part of a tender process to enable potential Provider(s) to:
41.3.1 prepare an informed and to the extent reasonably possible, non-qualified offer to operate the same or similar services to the Services; and 
41.3.2 compete on an equal footing with the Provider in the tender; 
and this obligation shall survive expiry or termination of the Agreement or any Call-Off Contract.
41.4 Such tender assistance and information shall include documents and data in the Provider’s possession or control which relates to the Agreement and any Call-Off Contracts, including performance, monitoring, management and reporting under the Agreement and any Call-Off Contracts.
41.5 The Provider shall (at no cost) assist by affording the Council and other potential Replacement Provider(s) bidding in a tender process reasonable access to:
41.5.1 relevant facilities, including any relevant assets and accommodation;
41.5.2 any key or senior employees, 
subject to compliance with any safeguarding requirements.  
41.6 Notwithstanding the obligations in Clause 41.2 to 41.5 and subject to any other agreement made with the Council, during the twelve (12) months prior to the Expiry Date or during any notice period following termination of this Agreement by the Council, the Provider shall not without prior agreement of the Council:
41.6.1 vary or purport to vary the terms and conditions of any members of Staff engaged in the delivery of the Services;
41.6.2 materially increase or decrease the number of Staff engaged in the delivery of the Services;
41.6.3 increase Staff remuneration other than in accordance with established incremental pay increases based on performance that are present in Staff Employment Contracts prior to the Commencement Date;
41.6.4 assign, re-deploy or second any Staff engaged in the delivery of the Services to other duties unconnected to the Services other than in the ordinary course of business where required to make effective use of under-utilised Staff and/or to meet any reasonable business requirements provided that such measures are not taken to the detriment of the Services.
41.7 The Parties acknowledge that it is not intended that there will be an automatic transfer of any Adults in receipt of the Services at the expiry date or relevant termination date but Adults may transfer to a Replacement Provider on the expiry of any Call-Off Contract or the procurement of a replacement contract by the Council such that that the provisions of the TUPE Regulations may apply on expiry or termination of the Agreement or any Call-Off Contract and the Parties shall comply with Schedule 5 (TUPE and Pensions) in relation to any such expiry or termination.  
41.8 The Council and the Provider shall agree which data relating to the Services (whether Council’s Data or otherwise) may be retained by the Provider following expiry or termination.  The Council may direct that any data must be returned or destroyed in accordance with the provisions of Clause 40 (Consequences of Expiry or Termination).
41.9 Any records or data to be returned to the Council, must be returned in the manner and format stipulated by the Council.  The Provider shall work with and agree with the Council, protocols for proposed change to systems to ensure compatibility with the Council’s systems, and for the return of any data at the end of the Framework Term.  Any cost incurred by the Provider associated with the formulation of protocols or the conversion of data into the Council’s specified format shall be borne by the Provider.
41.10 Any data received (whether Council’s Data or otherwise) received by the Provider after the expiry date or relevant date of termination, shall be sent on to the Council without making any copies, as soon as reasonably practicable after receipt via agreed secure methods.
41.11 The Provider shall arrange for the return of information in relation to completed Services delivered to Adults following agreed secure processes.  Such information shall include both electronic and hard copy documents.  For the avoidance of doubt, such information belongs to the Council.
41.12 The Provider is required to continue to provide the Services to Adults up to and including the relevant expiry date or termination date in accordance with the requirements of the Framework Agreement and any Call-Off Contract until they are transferred to a Replacement Provider in accordance with the Call-Off Contract for such Adults.
41.13 Any specialist equipment supplied to or used for the delivery of the Services for an Adult as part of their placement in the Services must remain with the Adult upon transfer to the Replacement Provider.
41.14 In the event that a Relevant Transfer is likely to occur upon expiry or termination of the Agreement or any Call-Off Contract, the Provider shall release any Staff likely to transfer to the Replacement Provider under the TUPE Regulations for any training required to meet the requirements of any new agreement between the Council and a Replacement Provider.
41.15 The Provider shall not charge the Council or any Replacement Provider for any costs or expenditure howsoever incurred in carrying out the handover arrangements as set out in this Clause 41 (Exit and Handover Arrangements) on expiry or earlier termination.  The Provider shall be responsible for its own costs that arise as a result of compliance with the provisions of this Clause 41 (Exit and Handover Arrangements).  
41.16 The Provider shall indemnify and keep indemnified in full:
(a) any Replacement Provider; and/or
(b) the Council 
against all Loss incurred by the Council and/or any Replacement Provider in connection with or as a result of a breach by the Provider or its sub-contractors of its obligations under this Clause 41 (Exit and Handover Arrangements).
41.17 Any Staff who have previously been involved in performing the Services shall be released from any contractual restriction preventing such Staff from accepting an employment offer or an award of a contract where such Staff have been offered employment or awarded a contract with the Council where such Staff have responded to a job advert or responded to a tender for services by the Council.  
[bookmark: _Toc503952308]I.	GENERAL PROVISIONS
42. [bookmark: _Toc503952309]NOTICES
42.1 Any notice required by the Agreement and/or any Call-Off Contract to be given by either Party to the other shall be in writing and shall be served personally, by email or by sending the same by registered post or recorded delivery to the address and recipients set out in Part 1 (Particulars) of the Agreement.
42.2 Any notice served personally will be deemed to have been served on the day of delivery, any notice sent by post will be deemed to have been served forty-eight (48) hours after it was posted and any notice sent by fax will be deemed to have been served twenty-four (24) hours after it was despatched.
43. [bookmark: _Toc503952310]LEGAL PROCEEDINGS
43.1 If requested to do so by the Council’s Authorised Representative the Provider shall provide to the Council within the timescale set by the Council’s Authorised Representative any relevant information (including but not limited to documents and statements from the Provider and/or its Staff) in connection with any legal inquiry dispute resolution or Court proceedings in which the Council may become involved or any relevant Council internal disciplinary hearing arising out of the provision of the Services or the Provider’s presence on any of the council’s Premises and shall give evidence in such inquiries arbitration or proceedings or hearings.
43.2 Where the Provider or any of its Staff become aware of any incident accident or other matter which may give rise to a claim or legal proceedings in respect of the provision or failure to provide the Services it shall notify the Council’s Authorised Representative immediately in writing.  Such notification shall include all relevant information to enable the Council’s Authorised Representative to investigate the matter fully.
43.3 If requested to do so by one Party to the other Party, the other Party shall provide, at no cost to the recipient, any relevant information in connection with any legal enquiry, relevant disciplinary hearing, dispute resolution or Court proceedings in which it may become involved arising out of the provision of the Services.
43.4 The Provider shall indemnify and keep indemnified the Council against all and any liabilities incurred by reason of the Provider’s failure to meet any timescale specified in Law and/or any reasonable timescale specified by the Council in connection with this Clause 43 (Legal Proceedings).
44. [bookmark: _Toc503952311]LOCAL GOVERNMENT OMBUDSMAN
44.1 In the event of a complaint to the Local Government Ombudsman regarding the Service, the Provider shall at its own expense provide assistance to the Council and the Local Government Ombudsman to investigate the complaint.
44.2 Where any investigation by the Local Government Ombudsman takes place, the Provider shall:
(a) provide any information requested in the timescale specified;
(b) attend any meetings as required and permit its Staff to attend;
(c) promptly allow access to an investigation of any documents deemed to be relevant to the investigation and/or the complaint;
(d) allow itself and any Staff deemed to be relevant to be interviewed;
(e) allow itself and any of its Staff to appear as witness in any ensuing proceedings; and
(f) co-operate fully and promptly in every way required by the Local Government Ombudsman during the course of that investigation.
44.3 Where any financial redress, compensation or award is recommended by the Local Government Ombudsman during or as a result of any investigation, or is agreed to by the Council with the Local Government Ombudsman, as a result of any complaint or investigation the Council shall be entitled to recover the cost of that financial redress, compensation or award from the Provider.
44.4 The Provider shall indemnify and keep indemnified the Council against all and any liabilities incurred by reason of the Provider’s failure to meet any timescale specified in Law and/or any reasonable timescale specified by the Council in connection with this Clause 44 (Local Government Ombudsman).
45. [bookmark: _Toc503952312]AGENCY
45.1 Nothing in the Agreement and/or any Call-Off Contract shall be construed as a legal partnership (within the meaning of the Partnership Act 1890) or as a contract of employment between the Council and the Provider.
45.2 Save as expressly provided otherwise in the Agreement and/or any Call-Off Contract, the Provider shall not be, or be deemed to be, an agent of the Council and the Provider shall not hold itself out as having authority or power to bind the Council in any way.
46. [bookmark: _Toc503952313]ENTIRE AGREEMENT
46.1 Each Party acknowledges that the Agreement or any Call-Off Contract sets forth the entire agreement between the Parties in connection with its subject matter and supersedes all prior representations communications negotiations and understandings (whether oral or written) concerning the subject matter of the Agreement or any Call-Off Contract.
46.2 Nothing in this Clause 46 (Entire Agreement) is intended to exclude or limit any statement, representation or warranty made fraudulently or to any provision of the Agreement or any Call-Off Contract which was induced by fraud for which the remedies available shall be all those available under the law governing the Agreement or any Call-Off Contract.  
47. [bookmark: _Toc503952314]CONFLICT OF INTEREST
47.1 The Provider shall take appropriate steps to ensure that neither it nor any of its or its sub-contractor’s Staff are placed in a position where there is or may be an actual conflict or a potential conflict between the pecuniary or personal interests of the Provider or such persons and the duties owed to the Council under the provisions of the Agreement or any Call-Off Contract.  The Provider will disclose to the Council full particulars of any such conflict of interest which may arise and take all reasonable steps to remove any such conflict to the satisfaction of the Council’s Authorised Representative.
48. [bookmark: _Toc503952315]USE OF THE COUNCIL’S COAT OF ARMS OR LOGO
48.1 The Provider shall not use the Council’s crest; logo or coat of arms either on its own or in combination with the Provider’s crest or logo nor cause or permit it to be used.
49. [bookmark: _Toc503952316]SEVERANCE
49.1 If any term condition or provision contained in the Agreement or any Call-Off Contract shall be held to be invalid, unlawful or unenforceable to any extent such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of the Agreement or any Call-Off Contract.
49.2 Pursuant to Clause 49.1 (Severance), the Parties shall negotiate in good faith in order to agree the terms of a mutually satisfactory provision to be substituted which as nearly as possible validly gives effect to their intentions as expressed in the Agreement or any Call-Off Contract.  
49.3 The obligations of the Parties under any invalid, unlawful or unenforceable provision of the Agreement or any Call-Off Contract shall be suspended during the negotiations referred to in Clause 49.2 (Severance).  Failure to agree on such provision within three (3) Months of commencement of negotiations shall entitle either Party to terminate the Agreement or any Call-Off Contract.
50. [bookmark: _Toc503952317]WAIVER
50.1 The failure of either Party to insist upon strict performance of any provision of the Agreement or any Call-Off Contract or the failure of either Party to exercise any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by the Agreement or any Call-Off Contract.
50.2 No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with the provisions of Clause 42 (Notices).  
50.3 A waiver of any right or remedy arising from a breach of the Agreement or any Call-Off Contract shall not constitute a waiver of any right or remedy arising from any other or subsequent breach of the Agreement or any Call-Off Contract.
51. [bookmark: _Toc503952318]CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999
51.1	The Parties agree that the Agreement or any Call-Off Contract shall not be enforceable by any third party pursuant to the Contracts (Rights of Third Parties) Act 1999 and any rights contained therein are excluded.
52. [bookmark: _Toc503952319]LAW AND JURISDICTION
52.2	The Agreement or any Call-Off Contract and any disputes or claims arising out of or in connection with its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the laws of England.  The Parties irrevocably agree that the courts of England have exclusive jurisdiction to settle any dispute, claim or matter that arises in connection with this Agreement or any Call-Off Contract or its formation (including non-contractual disputes or claims).
53. [bookmark: _Toc503952320]COUNTERPARTS
53.1	This Agreement may be executed in any number of counterparts, all of which when taken together shall constitute one and the same agreement.
53.2	This Call-Off Contract may be executed in any number of counterparts, all of which when taken together shall constitute one and the same agreement.

