Clinical Commissioning Group

NHS

sontory  Mental Capacity Act 2005

Decision Makers’ Flow Chart

Can this person make the
required decision?

Conduct the 2 Engage the person
Stage Capacity in the decision

Test making process

\ t

Does the patient have

capacity to make the
decision required?

A Best Interest
decision is required

N/

The Best Interest check list
When making a decision in someone's best interests you

Refer to the 5 principles of the MCA

» Assume a person has capacity unless
proved otherwise.

» Do not treat people as incapable of
making a decision unless all practicable
steps have been tried to help them

» A person should not be treated as
incapable of making a decision because
their decision may seem unwise.

» Always do things or take decisions for
people without capacity in their best
interests

» Could it be achieved in a less restrictive
way?

The two-stage capacity test

Stage 1. Is there an impairment of, or
disturbance in the functioning of a person's
mind or brain? Is this the reason that the
person is thought not to be able to make
the required decision? If so,

Stage 2. Is the impairment or disturbance

sufficient that the person lacks the capacity

to make the particular decision?

Can the patient:

e understand the information relevant to
the decision,

e retain that information,

e weigh that information as a part of the
process of making a decision and

e Communicate his/her decision
(whether by talking, using sign
language or any other means).

(Patient must demonstrate all 4 functions

above to be deemed as having capacity for

the required decision-making)

must be able to demonstrate that you have completed the following (or explain why you didn’t):

e Involved the person as much as possible.

o Found out the person's wishes and feelings.
e Consulted people who know the person well.
o Considered all relevant information.

e Avoided making the decision if it is likely that the person might regain capacity.
e Thought about what would be the least restrictive option.

And you must not:

o Make assumptions based on the person's age, appearance, condition or behaviour
e Make a decision involving life-sustaining treatment that is motivated by a desire to end the

person's life.

For further information see: Mental Capacity Act Code of Practice
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/497253/Mental-capacity-act-code-of-

practice.pdf

See Also GDC Principle 3: Obtain Valid Consent https://standards.gdc-uk.org/pages/principle3/principle3.aspx
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